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REQUEST FOR PROPOSAL 

San Diego American Indian Health Center  
 

 
Issue Date: Thursday January 9, 2020 
 
Title: ADA Site/ Door hardware/ Elevator Upgrades and HVAC Replacement Project 
 
Owner Issuing & Address: San Diego American Indian Health Center  

    Administrative Offices 
    2602 First Avenue, Suite 105 
    San Diego, CA 92103 

 
Period of Contract: Anticipated completion date is May 5, 2020. 

 
Contract Type: Build/Construction  

 
Contract Amount:  Not to exceed Two Hundred Eighty-eight Thousand Five Hundred Fifty- 
    eight Dollars and no cents ($288,558.00). 
PURPOSE 

The purpose of the Request for Proposal (“RFP”) is to solicit Bids for the purposes of entering into a 
contract through competitive negotiations for the professional services of a Build General Contractor 
(“Contractor”) authorized to do business in the State of California, is in good standing with the State and who 
has experience in performing the type of project described within the body of this document. 

 
GENERAL INFORMATION AND SCOPE OF WORK  

 
ADA Site/ Door hardware/ Elevator Upgrades and HVAC Replacement Project is located at the First and Maple 
Office Building 2602 First Avenue San Diego, CA. 92103. The Owner’s property is comprised of multiple buildings 
on a contiguous site comprised of three lots. Two buildings identified as Building 1 and Building 2 are involved in the 
project activities. Building 1 is on the corner of Maple & First and houses healthcare suites for Mental Health and 
Primary Medical Care. Building 2 is on First and house Dental clinic and Administration Offices. All proposed Project 
activities will take place within both buildings for door hardware upgrades and each building’s roof for HVAC 
upgrades and Building 1 Parking Lot. 
 

Bid Documents: 
  
 Bid documents consist of SDAIHC Planning Documents dated December 19, 2019 identified as: A0.1, C1.0, 

C1.1, C1.2, A1.1, A1.2, A1.3, A1.3A, A1.3B, & A1.3C. Documents may be obtained from SDAIHC office.  
 Bidders are required to utilize the SDAIHC Planning Documents and provide any additional structural, 

mechanical, electrical or plumbing information deemed necessary to secure any required permits from the 
City of San Diego for construction of the work. Bidders to include permitting processing and costs in their 
scope of work. 
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Improvements to the facility will be completed as follows: 
 
ADA Upgrades:  
 

1. ADA site improvement upgrades to project site, including parking lot and access to building entries. Project 
requires concrete & CMU wall & footing demolition. Placement of new concrete steps/ walks (to match 
existing topping reinforced concrete of up to 3 ¼” concrete over existing concrete walkway), railings and 3” 
asphalt over Class II 4” base, slurry seal lot, restriping, wheel stops and signage for accessible parking area.  
 
2. Provide ADA compliant Door Hardware as identified in all patient care areas.  This is a replacement in 
kind to remove orbit type hardware with lever accessible type hardware. Contractor will assess each door 
and hardware type to determine if locked, passage, etc. and/or special type at storefront installations. 

 
Elevator upgrades:  

 
3. Upgrade existing OTIS elevator to modify travel distance to coordinate first floor level access to new 
adjacent sidewalk. Adjust and or replace external door and frame as required for change in level at first floor. 
Provide patching as required to return exterior stucco plaster to original condition. 

 
HVAC mechanical equipment replacement:  

 
4. Replace 13 HVAC roof and deck mounted equipment “in kind” with new units to match existing size and 
performance ratings. Locations are identified on the provided bid documents. Provide code compliant 
connections for power, gas and outside air. Provide anchorage and roof patching as required for each unit. 
Not all units may be replaced under this contract. Bidder to provide unit cost for each of the 13 HVAC units 
identified. SDAIHC reserves the right to award all or a portion of the HVAC unit replacements. 

 
 Matching of like products is acceptable. 

 
 Must be consistent with the Bid Documents provided in the plan set attached to this Request for Proposal. 

 
 All of these items are to be coordinated, constructed with a Licensed General Contractor who has 

experience with Community Development Block Grant (CDBG) funded projects of similar scope and 
size. Permit costs will be taken care of by the Contractor. Additionally, experience with public works 
projects and build experience are required. 

 
A MANDATORY PRE-BID MEETING will be held on Friday January 17, 2020 at 10:00 am PST at 2602 First 
Avenue, San Diego, CA 92103. All Bidders are required to attend this meeting to be qualified and ensure their 
understanding of the site conditions, scope of work and Owner’s Bidding and contracting requirements. 

 
ALL BID DOCUMENTS ARE DUE ON OR BEFORE Monday February 10, 2020  no later than 2:00 pm PST, 
at the 2nd Floor Conference Room: to the attention of Sean Ayersman, CISSP Chief Information Officer; 
2602 First Avenue San Diego, CA 92103.  All Bids to be considered must be sealed, labeled SDAIHC BID 
and submitted in hard copy form with one (1) original and two (2) copies. 

 

Sealed Bids will be opened on Monday February 10, 2020 at 2:30 pm PST and will be read aloud to the 
public in attendance at the 2nd Floor Conference Room 2602 First Avenue San Diego, CA 92103.   

 

Should a perspective Contractor fail to submit a Bid on or before the appointment time at the 
address shown above, the Owner will not open the Bid and in such an event, the Owner will not 
consider the Bid regardless of the reason for the late submission. All RFP documents will be labeled to 
indicate the date and time of receipt by the Owner. 
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BID PROTESTS  
Any protests that arise to the bid process must be submitted no later than 10 calendar days from the opening date 
of sealed bids. Protests received will be given a 10-day resolution time, and the process will continue as stated in 
the RFP.  

A. REJECTION FOR IRREGULARITIES 
a. Bids may be rejected if they show any alterations of any form. Additions not called for, conditional 

or alternative bids, incomplete bids, erasures, or irregularities of any kind. SDAIHC may waive 
minor irregularities based in review an additional evaluation.  

B. REJECTION, CANCELATION & NON-BINDING NATURE OF BIDS 
a. SDAIHC reserves the right to accept or reject any or all bid, to alter the selection process in any 

way, to postpone the selection process for its own convenience at any time, and to waive any 
defects in the IFB. 

b. While it is the intent of SDAIHC to award to the successful bidder, this solicitation does not oblige 
SDAIHC to enter into agreement. SDAIHC reserves the right to cancel this IFB at any time. No 
obligation, either expressed or implied, exists on part of SDAIHC to make an award. 

c. This IFB, and any interview process if requires, shall in no way be deemed to create a binding 
contract or agreement of any kind between SDAIHC and the proposers.  

 
 

ADDITIONAL INFORMATION 
 

This project is utilizing Community Development Block Grant (CDBG) funds and is subject to all applicable 
Federal, State and City rules, and the project must be carried out in accordance with Owner’s signed agreement 
with the City of San Diego. The Contractor will be responsible for providing goods and services ancillary to the 
operation of a federally funded CDBG Program, administered by the auspices of the City of San Diego. 

 
Each Bid submitted must explicitly state that this Bid has been prepared to include compliance with the following: 

 

• Agrees to comply with the Owner’s signed agreement with the City of San Diego (a copy is attached and made a 
part of this IFB); 

• Section 3 of the Housing and Urban Development (HUD) Act (12 U.S.C. 1701u and 24 FR Part 135); 
• Federal Labor Standards Provisions HUD 4010 Form; 
• Labor Code Sections 1720-1743,1770-1784, 1810-1815,1860-1861,3070-3098, and 4100-4114; 
• Davis Bacon Act General Wage Decision Number: CA20200001 01/03/20 Mod 0 
• State Prevailing Wage Determination Decision Number: SDI 2019-2 
Please note, any changes to this Invitation for Bid will be issued to Contractors in attendance at the Job Walk in 
writing or via email as an official addendum. 
 
FEDERAL DAVIS-BACON ACT COMPLIANCE.  Sub-Recipient shall comply, and require its Subcontractors to 
comply, with the Davis-Bacon Act (40 USC §§ 3141-3144 and §§ 3146-3148), as supplemented by Department of 
Labor regulations (29 CFR Part 5), for construction contracts in excess of $2,000. In accordance with the Federal 
law, Sub-Recipient shall ensure, and require its Subcontractors to ensure, that all laborers and mechanics 
performing work relating to the Project are paid at a rate not less than the prevailing wage rate specified in a wage 
determination made by the United States Secretary of Labor and are paid not less than once per week. If wage 
rates higher than those required under the Federal law are imposed by State, City or other local law, nothing in this 
Section 17 is intended to relieve Sub-Recipient or its Subcontractors of the obligation, if any, to pay the higher 
wage rate.  Certified payroll records must be submitted on a weekly basis through the LCP Tracker System.  

 

Contractor must provide proof of being registered with the (DIR) Department of Industrial Relations pursuant to 
1770-1781 and also provide proof of Good Standing with the State of California and shall maintain basic 
records during the course of work and shall preserve all records for a period of five years thereafter for all 
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laborers and mechanics working at the site of the work. 
 

SDAIHC is required to register this project with the DIR WITHIN 5 DAYS of being awarded.  Assigned project 
number shall be provided to the General Contractor and Subcontractors.  

 
Contractor and Subcontractors must comply w i t h  all the provisions stated in the agreement between the 
Owner and the City of San Diego. Contract payments may be withheld when payroll records are delinquent, 
inadequate, or that underpayment has occurred. 

 
The work to be performed under this Proposal/Contract is subject to the requirements of Section 3 of the 
Housing and Urban Development (HUD) Act [12 U.S.C. 1701u and 24 CFR Part 135]. Section 3 is HUD’s 
legislative directive for providing preference to low-and very low-income residents of the local community 
(regardless of race or gender), and the businesses that substantially employ these persons, for new 
employment, training, and contracting opportunities resulting from HUD-funded projects. 

 
APPLICABLE LAWS 

 
Contractor will abide by all applicable federal, state, county, and city laws and regulations and will obtain (or 
demonstrate current possession of) any and all permits and licenses that may be required.  Failure to meet (or 
keep current) these requirements may result in termination of any agreement entered into. Any agreement 
resulting from this IFB will be governed by the laws of the State of California. Venue for any legal 
proceedings, mediation or arbitration which may arise out of this contract will be in the County of San Diego. 

 
EQUAL EMPLOYMENT OPPORTUNITY 

 
The Owner is an Equal Opportunity Employer and, as such, expects the selected Contractor and its 
Subcontractors to agree not to discriminate against any Women’s and Minority Enterprises and employee or 
applicant for employment with respect to hiring and tenure, terms, conditions, or privileges of employment, or 
any matter related to employment because of race, religion, color, sex age, handicap, veteran status or national 
origin per Title VII of the Civil Rights Act of 1964 (as amended by Executive Orders 11246, 11375, and 12086; 
as supplemented by 41 C.F.R. chapter 60). 
 
AWARD AND SELECTION OF THE CONTRACTOR 

 
Owner reserves the right to reject any or all Bids and to waive any informality in any Bid or solicitation procedure 
(a minor informality is one that does not affect the competitiveness of the bidders.) Bid items deemed 
necessary by the Owner are listed on the Cost Bid Form and should not exceed the construction contract 
budget. Contractors must provide information for all Bid items listed on the Cost Bid Form.  

 
 

The selection will consider each bidder’s overall suitability to provide the required services within the 
project’s time, budget and operational constraints, and it will consider the comments and/or recommendations 
of the contractor’s previous clients, as well as other references.  Award of the contract will be to the lowest and 
most qualified responsible bidder. 

 
Submitted Bids will be reviewed based on the following criteria in addition to all other requirements as stated in 
this full IFB.  Failure of Bidder to sufficiently provide proof of and meeting any or all of the qualifications listed below 
and throughout this IFB, in the opinion of the Owner, will result in the Bidder’s Bid being deemed non-responsive. 

 
• Qualification of the company and experience of the team in similar projects; 
• The Total Bid amount shall not exceed $288,558.00; 
• Contractor must demonstrate at least five years of experience in similar projects; 
• Quality and detail of schedule. Contractor construction schedule must meet anticipated completion date of 
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May 5, 2020. 
• Please provide copies of SBE/SLBE/MBE/WBE/DBE and or Section 3 Business certifications as 

applicable; 
• Proposed project cost – detailed in the Cost bid Form. 
• Complete, thorough and comprehensive Bid Package/with all required documents and information 

submitted. 
• Meet Bid guarantee requirements. 

 
CONDITIONS OF CONSTRUCTION CONTRACT 

 
No Project Scope of Work (“Work”) activities shall be conducted at the site prior to the preconstruction conference with the 
Contractor or without the Owner and Project Managers approval. No Work is to be performed prior to the issuance of 
the Notice to Proceed. No later than the date of the preconstruction meeting, Contractor shall submit to Owner for 
review and approval a preliminary progress schedule indicating the times (number of days or dates) for starting 
and completing the various stages of the Work, including any milestones specified in the Construction Contract 
(“Contract”), and identifying when all Subcontractors will be utilized. The schedule will include Contractor deliverables for 
shop drawings and other submittals. 

 
A list of all Subcontractors, field superintendents, project managers, and contact information is required. Contractor shall 
verify all Subcontractors active/debarment and/or suspension status in the following databases: 

 
1. https://www2.cslb.ca.gov/OnlineServices/CheckLicenseII/CheckLicense.aspx 
2. https://www.dir.ca.gov/Public-Works/Contractor-Registration.html 

    
 

Provide copies of print-outs to the Owner. Contractor shall provide copies of all DRAFT subcontracts to the Owner to 
ensure that all required CDBG terms and attachments are included. 
 
SCHEDULE 

 
Due to the sensitivity of meeting guidelines related to the funding of this project, Contractor’s bidding on this 
project must agree that all work shall be completed within 70 calendar days after the issuance of the Notice to 
Proceed by the CDBG Project Manager and before May 5, 2020. Any delays must be reported in writing to Sean 
Ayersman, CISSP Chief Information Officer,  at 2602 First Avenue San Diego, CA 92103 Schedule 
must be updated on a weekly basis and provided to the project team. 

 
Within 10 Calendar days after written notification of award of Contract, Contractor shall deliver to Owner the 
signed Contract, insurance certificate(s) and other documentation required for execution of Contract. Contract 
will not be binding upon until it has been executed by both parties. Owner will not be liable for any delays prior 
to the award or execution of Contract. 

 
INSURANCE 

 
Minimum insurance requirements are as follows: 

 
A. Commercial General Liability written on an ISO Occurrence Form CO 00-01-07-98 or equivalent form 

providing coverage at least as broad which shall cover liability arising from any and all personal injury or 
property damage in the amount of $1 million dollars per occurrence, and subject to an annual aggregate 
of $2 million dollars. There shall be coverage for either insured vs. insured claims or contractual liability. All 
defense costs shall be outside of the limits of the policy. 

 
B. Commercial Automobile Liability. For all of the Contractor's vehicles including owned, hired and non-

owned vehicles, the Contractor shall keep in full force and effect, automobile insurance written on an ISO 

https://www2.cslb.ca.gov/OnlineServices/CheckLicenseII/CheckLicense.aspx
https://www.dir.ca.gov/Public-Works/Contractor-Registration.html
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form CA 00-01-12-90 or a later version of this form or an equivalent form providing coverage at least as 
broad for bodily injury and property damage for combined single limit of $1 million dollars per 
occurrence. Insurance certificate shall reflect coverage for any vehicle. 

 
C. Excess/Umbrella Liability to be $3 million dollars per occurrence/aggregate. 

 
D. Architects and Engineers Professional Liability. Contractor, and/or Subcontractor, shall ensure the Design 

Professional they hire or if the Contractor, an/or Subcontractor, will be doing any of the design work for this 
Project themselves they shall obtain and keep in full force and effect, Professional Liability coverage for 
professional liability with a limit of $2,000,000 per claim and $2,000,000 annual aggregate. The Contractor, 
and/or Subcontractor, shall ensure both that: (1) the policy retroactive date is on or before the date of 
commencement of the Project; and (2) the policy will be maintained in force for a period of three years after 
substantial completion of the Project or termination of this Agreement whichever occurs last. The Contractor, 
and/or Subcontractor, agrees that for the period defined above, there will be no changes or endorsements 
to the policy that increase Urban Corps exposure to loss. All defense costs shall be outside the limits of the 
policy. 

 
E. Workers’ Compensation. For all of the Contractor's employees who are subject to this agreement and to 

the extent required by the applicable state or federal law, the Contractor shall keep in full force and effect, 
a Workers’ Compensation policy. The policy shall provide a minimum of $1 million dollars of employers' 
liability coverage. 

 
F. Deductibles. All deductibles on any policy shall be the responsibility of the Contractor and shall be disclosed 

to Owner at the time the evidence of the insurance is provided. 
 

ADDITIONAL INSURED 
 

 Owner – To the fullest extent allowed by law including but not limited to California Insurance Code Section 
11580.04, the policy or policies must be endorsed to include as an Insured San Diego American Indian 
Health Center and the City of San Diego with respect to liability arising out of (a) ongoing operations 
performed by you or on your behalf, (b) your products, (c) your work, including but not limited to your 
completed operations performed by you or on your behalf, or (d) premises owned, leased, controlled or used by 
you. 

 
City of San Diego – Each Contractor must endorse the policy or policies in accordance with the City of San 
Diego Insurance Requirements. 

 
Subcontractors – Each Subcontractor shall obtain all insurance required and shall maintain, in full force and 
effect, such insurance during and all work performed in connection with the Owner’s contract with the 
Contractor. Subcontractor shall not begin work on a subcontract until all insurance required of the Subcontractor 
under this Section has been obtained and approved by the Owner. 

 
 In any dispute between Owner and Subcontractor pertaining to Owner’s contract with the General Contractor, 

Owner shall not be made a party to any judicial or administrative proceeding to resolve the dispute.  General 
Contractor shall defend and indemnify Owner in any dispute between General Contractor and Subcontractor, 
should Owner be made a party to any judicial or administrative proceeding to resolve the dispute. 
 
 NONDISCRIMINATION 
 
Owner, encourages the submission of Bids from Women’s and Minority, Disabled Veteran, Disabled, Small 
Business Enterprise, Women Owned Businesses and SLBE, ELBE. 
 
Owner is an Equal Opportunity Employer.  Recipients of contracts with Owner must be aware that the Owner is a 
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pass thru agency for federal, state, county and local dollars and that Owner does not discriminate. Recipients of 
contracts are subject to prohibitions against discrimination. Recipients of awards agree that they will not 
discriminate against men or women regardless of race, creed, ancestry physical ability, medical condition, 
pregnancy, age political affiliation, marital status or sexual orientation. Recipients must comply with Owner’s drug 
free workplace policy. 
 
Recipients are subject to and must comply with all federal, state, county and local laws, including but not limited 
to nondiscrimination laws, Immigration and Naturalization law, Gender Harassment Warranty and Liability, 
Americans with Disabilities Act, Social Security Act and Drug Free Workplace. 
 
Owner reserves the right to reject any and all Bids or waive any irregularities in a Bid or in the Bid process. 
 
The Contractor agrees that in addition to the organization, HUD, the Comptroller General of the United States, or 
any of their duly authorized representatives, shall have access to any books, documents, papers and records of 
the contractor which are directly pertinent to the specific program for the purpose of making audits, 
examinations, excerpts and transcriptions. 
 
Equal Employment Opportunity-The Contractor will comply with E.O. 11246, “Equal Employment Opportunity”, as 
amended. 
 
Copeland “Anti-Kickback” Act-The Contractor shall be prohibited from inducing, by any means, any person 
employed in the construction, completion or repair to give up any part of the compensation to which he is 
otherwise entitled. 
 
Contract Work Hours and Safety Standards Act-The Contractor will comply with Sections 102 and 107 of the 
Contract Work Hours and Safety Standards Act, as supplemented by the Department of Labor Regulations.  This 
provision requires wage computations on a 40 hour work week with all hours in excess of 40 paid at 1 ½ times the 
basic rate of pay. 
 
Clean Air Act and the Federal Water Pollution Control Act, as amended. Contractor agrees to comply with all 
applicable standards, orders or regulations issued. 
 
Byrd Anti-Lobbying Amendment- Contractors must file required certification. Debarment and Suspension (E.O.s 
12549 and 12689) No contract shall be made to parties listed on the General Services Administration’s List of 
Parties Excluded from Federal Procurement or Non-Procurement Programs in accordance with E.O.s 12549 and 
12689, Debarment and Suspension and 49 CFR part 29. 
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ADDITIONAL RULES/STIPULATION OF TERMS 
 

Expenses for developing the Bids and answering Owner questions are entirely the responsibility of the 
Contractor, and shall not be chargeable in any manner to Owner or the City of San Diego. 

 
1. This document is provided as a courtesy. Owner assumes no responsibility for failure to send it to all 

interested entities or companies. Owner will not be responsible for any oral instructions, nor should a Bid be 
based upon verbal information from any employee of Owner. 

 
2. A mandatory Job Walk will be on will be held on Friday January 17, 2020 at 10:00 am PST at 2602 

First Avenue, San Diego, CA 92103 
 

3. Addenda issued during the time of the bidding process shall be included in the Bid and shall be made 
a part of the Contract. Contractor shall list each addendum received. 

 
ADDITIONAL BID SUBMITTAL REQUIREMENTS 

 
Contractors must complete the Cost Bid Form with itemized construction costs and submit a proposed 
construction schedule and work plan. Bid is to include a Cover Letter detailing all compliance, conformance and 
inclusion of information and requirements listed in this full IFB.  Additionally, all required forms and documents 
must be included with this IFB response.  Failure of Bidder to sufficiently provide proof of and meeting any or all 
of the qualifications listed below and throughout this IFB, in the opinion of the Owner, will result in the Bidder’s 
bid being deemed non-responsive. 
 
REPORTING AND RESOLVING DISCREPANCIES 

 
It is the responsibility of the Bidder to include costs for any unforeseen elements and to provide for all 
contingencies within their proposed costs.  If during performance of the work, Contractor discovers any conflict, 
error, ambiguity or discrepancy within the Contract documents or between the Contract documents and any 
provisions of any such law or regulation applicable to the performance of the work or of any such standard, 
specification, manual or code or instructions of any Supplier, Contractor shall report it to the Owner in writing at 
once, and Contractor shall not proceed with the Work affected thereby until an amendment or supplement  
to the Contract documents has been issued by one of the following methods indicated as follows: 

 
The Contract Documents may be amended to provide for additions, deletions and revisions in the work or to 
modify the terms and conditions thereof in one or more of the following ways: 

 
a) Change order. 
b) Time Extension Request. 

 
 In addition, the requirements of the Contract documents may be supplemented, and minor variations and 
deviations in the Work may be authorized, in one or more of the following ways: 

 
a) Review of a Shop Drawing or sample. 
b) Written interpretation or clarification. 

 
A written Change Order executed by Owner and Contractor and approved by the City of San Diego is 
required before Contractor commences any activities associated with a change in the Work which, in 
Contractor’s opinion, will result in a change in Contract Amount and/or Contract Times. Please note, 
Change Orders are only allowed for unforeseen conditions. 
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BID REQUIRED ATTACHMENTS:  The following items are required to be included with Bid  
 

• Screen shot of active Department of Industrial Relations (DIR); 
• Screen shot of active SAM.gov Registration (must have at award if selected); 
• Non-Collusion Statement;  
• References; 
• Certificates if applicable; 
• Copy of active CLSB License; 
• Bid Bond – HUD requirement is minimum 5%; 
• Completed Cost Bid Form; 
• Assumptions and Exclusions identified in writing: all Assumptions and Exclusions not 

identified will not be considered after award of Bid. 
 
 
BID AND CONTRACT DOCUMENT ATTACHMENTS - The following documents provided are 
hereby made part of this RFP: 
 
• Cost Bid Form;  
• FY 2019 CDBG Agreement Between the Owner and the City of San Diego; 
• Supplementary Conditions – Construction Contract HUD form 92554;  
• Section 3 of the Housing and Urban Development (HUD) Act (12 U.S.C. 1701u and 24 

FR Part 135  
• Federal Labor Standards Provisions HUD 4010 Form (City PM will provide); 
• Labor Code Sections 1720-1743,1770-1784, 1810-1815,1860-1861,3070-3098, and 

4100-4114 
• Federal Davis Bacon Wage Rate decision number: CA20200001 01/03/2020 MOD 0 
• State Prevailing Wage Determination Decision Number: SDI -2019-2 
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COST BID FORM 

San Diego American Indian Health Center  
 

 
Bid Date: Monday February 10, 2020 
 
Title: ADA Site/ Door hardware/ Elevator Upgrades and HVAC Replacement Project 
 
Addendum:  
In submitting this Bid, Respondents represent that: Respondent has examined and carefully studied the RFP and 
attachments, and any data and reference items identified in the RFP documents, and hereby acknowledges receipt 
of the following Addenda: 
 
 
Addendum No:   Addendum Date:   
 
____________________________________  ____________________________________ 
 
____________________________________  ____________________________________ 
 
____________________________________  ____________________________________ 
 
____________________________________  ____________________________________ 
 

   ____________________________________   ____________________________________ 
 

 
Respondent will complete work for the following price(s):   
 
Not to exceed ___________________ Thousand ____________________ Dollars and _______________ cents  
(Numerical)______________________ 
 
Bidder acknowledges that (1) each Bid Breakdown Price provided below includes an amount considered by 
Respondent to be adequate to cover Contractor’s costs for General Conditions; overhead (manpower, labor, 
equipment, etc.), materials, profit, permit fees, bonds, taxes, insurance, cleaning, site conditions SWPP/ BMP if 
required, design support if required and expenses for each separately identified item. 
 
Respondent’s Acknowledgement signature: 
 
 
__________________________________ 
Name and Title 
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BID BREAKDOWN PRICE: 
 
ADA Upgrades:  
 

Item 1. ADA site improvement upgrades:      $________________________________ 
 
Item 2. Provide ADA compliant Door Hardware:  $________________________________ 

 
Elevator upgrades:  

 
Item 3. Upgrade existing OTIS elevator:      $________________________________ 

 
HVAC mechanical equipment replacement:  

 
Item 4. Replace 13 HVAC roof and deck mounted equipment: 
 
    HVAC Unit 1 $_________________________________ 
 
    HVAC Unit 2 $_________________________________ 
 
    HVAC Unit 3 $_________________________________ 
 
    HVAC Unit 4 $_________________________________ 
 
    HVAC Unit 5 $_________________________________ 
 
    HVAC Unit 6 $_________________________________ 
  
    HVAC Unit 7 $_________________________________ 
 
    HVAC Unit 8 $_________________________________ 
 
    HVAC Unit 9 $_________________________________ 
 
    HVAC Unit 10 $________________________________ 
 
    HVAC Unit 11 $________________________________ 
 
    HVAC Unit 12 $________________________________ 
 
    HVAC Unit 13 $________________________________ 

 
     Sub-Total       $_________________________________ 
 
     TOTAL            $_________________________________ 
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SAMPLE TO PROVIDE REFERENCES 

San Diego American Indian Health Center  
 
 Reference one: 
 
Owner: 
Company Name: 
Address: 
 
 
Phone:  
E-mail: 
 
Project name: 
Type of Project: 
Project Location: 
Project Description: 
 
 
Reference two: 
 
Owner: 
Company Name: 
Address: 
 
 
Phone: 
E-mail: 
 
Project name: 
Type of Project: 
Project Location: 
Project Description: 
 
 
SDAIHC may contact the references for performance appraisal. 
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[COVER SHEET]

Subrecipient Name: San Diego American Indian Health Center

   
Term: This Agreement shall commence on 7/1/2018,

(Effective Date), subject to approval by City
Attorney in accordance with San Diego Charter
Section 40, and shall continue until the earlier of
[Term]: (a) completion of the Activity or; (b)
6/30/2020
 

   
CFDA Number: CDBG -14.218

   
Subrecipient Mailing Address: 2602 First Avenue,

Suite 105,
San Diego
California, 92103

   
Activity Title: SDAIHC,Health Center Capital Improvement

   
Activity Category: FY19 - Nonprofit Capital Improvement / Housing

Rehabilitation
   
CDBG Activity Budget: $288,558.00

   
Leveraged Activity Budget: $303,611.00

   
City Council Approval Date: April 23, 2018

   
Resolution Number: R-311700

   
IO Number: FY1000003-19

   

NCIP-FY19-005-01

FISCAL YEAR 2019 CITY OF SAN DIEGO COMMUNITY DEVELOPMENT
BLOCK GRANT PROGRAM SUBRECIPIENT AGREEMENT
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WBS Number:
   
IDIS Number: 7200

   
CDBG Grant Award Number: B-18-MC-06-0542  

   
Consolidated Plan Goal: Invest in community services and non-profit

facilities that maximize impact by providing new or
increased access to programs that serve highly
vulnerable populations such as youth, seniors, and
food insecure households.

   

Consolidated Plan Strategy: Goal 2: Objective 4

   
HUD Matrix Code: 03P Health Facilities

   
CDBG Citation: 570.201(e)

   
National Objective: LMC

   
Project Outcome Measure: Suitable Living Environment

Availability/Accessibility

Public Facilities

   
Annual Units: 1
 
Below is a list of Project Locations:  

Description
Address
Line 1

Address
Line 2

City
Zip
Code

State

Council
District
for
Admin
Office

Census
Tract

Block
Group

Low
Moderate
Income

Health Center
Capital
Improvement

2602 First
Avenue

San
Diego 92103 California District 3 60.00 3 35.17
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        This Agreement is entered into by the City of San Diego, acting by and through its Mayor
or designee, pursuant to City Council Resolution R-311700, effective 7/1/2018, authorizing entry
into this Agreement, and by Subrecipient, by and through the signature of Subrecipient’s
authorized representative(s), as follow:

 

Subrecipient Electronic Signature Dona James
10/11/2018 3:22
PM

Economic Development Department Electronic
Signature

Lydia Moreno
10/12/2018 2:00
PM

Office of the City Attorney Electronic Signature
Marguerite
Middaugh

10/26/2018 12:07
PM

This Agreement is comprised of the following documents:
1.    General Terms and Conditions    
2.    EXHIBIT A: Budget
3.    EXHIBIT B: Scope of Work
4.    EXHIBIT C: Insurance Requirements
5.    EXHIBIT D: City Contract Provisions
6.    EXHIBIT E: Federal Contract Provisions
7.    EXHIBIT F: Construction Requirements
8.    EXHIBIT G: Declaration Form
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GENERAL TERMS AND CONDITIONS

In consideration of the covenants, conditions, and agreements set forth in this Agreement, and
other good and valuable consideration, the receipt and sufficiency of which is acknowledged,
City and Subrecipient enter into this Fiscal Year 2019 Community Development Block Grant
Program Subrecipient Agreement (“Agreement”), as of the Effective Date.
 

1. . City has entered into or will enter into a grant agreementPURPOSES AND INTENT
with the United States Department of Housing and Urban Development (“HUD”) to receive
Fiscal Year 2019 Community Development Block Grant (“CDBG”) entitlement funds. City
requested proposals for funding of eligible activities through City’s Fiscal Year 2019
CDBG program. Subrecipient submitted a proposal to City that was selected for funding
from City’s Fiscal Year 2019 CDBG program through City’s competitive proposal
evaluation process. Subrecipient’s proposal was approved for funding from City’s Fiscal
Year 2019 CDBG program by the City Council through its Resolution R-R-311700,
effective 7/1/2018. City desires to provide funding to Subrecipient through City’s Fiscal
Year 2019 CDBG program for performance of the Activity (defined in Section 2).

2. . In addition to the terms defined on the Cover Page to this Agreement,DEFINITIONS
the following words, terms, and phrases are used in this Agreement with the following
meanings, unless the particular context or usage of a word, term or phrase requires
another interpretation
 

2.1. . Collectively, all actions to be performed by Subrecipient as described inActivity
the Scope of Work.

2.2. . Any other Person, directly or indirectly, Controlling or Controlled by orAffiliate
under common Control with the specified Person.

2.3. . This Fiscal Year 2019 Community Development Block GrantAgreement
Program Subrecipient Agreement by and between City and Subrecipient, including
all of the attached exhibits.

2.4. . Any agreement, application, certificate, document or submission (orApplication
amendment of any of the foregoing): (a) necessary or appropriate for construction,
installation, use or operation of the Improvements or the Business Accelerator,
including any application for any building permit, Certificate of Occupancy, utility
service or hookup, easement, covenant, condition, restriction, subdivision or such
other instrument as Subrecipient may reasonably request for the Improvements or
the Business Accelerator; or (b) to enable Subrecipient to seek any Approval or to
use or operate the Improvements or the Business Accelerator in accordance with
this Agreement.

2.5. . Any license, permit, approval, consent, certificate, ruling, variance,Approval
authorization, conditional use permit, or amendment to any of the foregoing, as shall
be necessary or appropriate under any Law to commence, perform or complete the
construction of the Improvements

2.6. . Any proceeding, whether voluntary or involuntary,Bankruptcy Proceeding
under Title 11 of the United States Code or any other or successor State or Federal
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statute relating to assignment for the benefit of creditors, appointment of a receiver
or trustee, bankruptcy, composition, insolvency, moratorium, reorganization, or
similar matters.

2.7. . Any weekday on which City is open to conduct regular CityBusiness Day
functions with City personnel.

2.8. . The total amount of CDBG Funds available pursuant to this AgreementBudget
for reimbursement of Activity costs, as set forth in EXHIBIT A.

2.9. . A “certificate of occupancy” as defined in the UniformCertificate of Occupancy
Building Code published by the International Conference of Building Officials, as
adopted by the City, from time to time.

2.10. . United States Department of Housing and Urban DevelopmentCDBG
Community Development Block Grant program.

2.11. . Entitlement grant funds provided to City by HUD pursuant to theCDBG Funds
CDBG program or Program Income received by either City or Subrecipient.

2.12. . The City of San Diego, a California municipal corporation, and anyCity
assignee of or successor to the rights, powers or responsibilities of the City of San
Diego, a California municipal corporation.

2.13. . The CDBG Funds provided by the City to Subrecipient pursuant toCity Grant
this Agreement for performance of the Activity by Subrecipient.

2.14. . Collectively, City, the City Council and all City elected orCity Parties
appointed officials, employees, agents and attorneys.

2.15. . Defined in Section 23.1.City Representative

2.16. . Any claim, loss, cost, damage, expense, liability, lien, action, cause ofClaim
action (whether in tort, contract, under statute, at law, in equity or otherwise),
charge, award, assessment, fine or penalty of any kind (including consultant and
expert fees and expenses and investigation costs of whatever kind or nature, and if
an Indemnitor improperly fails to provide a defense for an Indemnitee or provides a
defense under a reservation of rights, then Legal Costs of the Indemnitee) and any
judgment.

2.17. . Defined in Section 9.1.Comptroller General

2.18. . The requirements set forth in EXHIBIT F attachedConstruction Requirements
to this Agreement.

2.19. . Defined in Section 22.2.Contract Activity Report

2.20. . Possession, directly or indirectly, of the power to direct or cause theControl
direction of the management and policies of a Person, whether by ownership of
Equity Interests, by contract or otherwise. “Controlling” and “controlled” shall have
correlating meanings.
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2.21. . The County of San Diego, California.County

2.22. . The cover page to this Agreement.Cover Page

2.23. . A Monetary Default or a Non-Monetary Default.Default

2.24. . Defined on the Cover Page to this Agreement.Effective Date

2.25. . Any and all claims, demands, damages, losses,Environmental Claim
liabilities, obligations, penalties, fines, actions, causes of action, judgments, suits,
proceedings, costs, disbursements or expenses, including Legal Costs and fees and
costs of environmental consultants and other experts, and all foreseeable and
unforeseeable damages or costs of any kind or of any nature whatsoever, directly or
indirectly, relating to or arising from any actual or alleged violation of any
Environmental Law or Hazardous Substance Discharge.

2.26. . Any and all documents (if any) required to complyEnvironmental Documents
with the National Environmental Policy Act (42 U.S.C. sections 4321 - 4347) or the
California Environmental Quality Act (Cal. Pub. Res. Code sections 21000 – 21178)
for performance of the Activity.

2.27. . All Federal, State, local or municipal laws, rules, orders,Environmental Law
regulations, statutes, ordinances, codes, decrees or requirements of any
Government, now in effect or enacted after the Effective Date, regulating, relating to,
or imposing liability or standards of conduct concerning any Hazardous Substance,
the regulation or protection of the environment, including ambient air, soil, soil vapor,
groundwater, surface water, or land use or pertaining to occupational health or
industrial hygiene or occupational or environmental conditions on, under or about the
subject real property, as now or may at any later time be in effect.

2.28. . All or any part of any equity or ownership interest(s) (whetherEquity Interest
stock, partnership interest, beneficial interest in a trust, membership interest in a
limited liability company, or other interest of an ownership or equity nature) in any
entity, at any tier of ownership, that owns or holds any ownership or equity interest in
a Person.

2.29. . The occurrence of any one or more of the following:Event of Default

2.29.1. . A Monetary Default that continues for seven (7) calendarMonetary Default
days after Notice to the Party in Default specifying in reasonable detail the amount of
money not paid and the nature and calculation of each such amount, or the bond,
surety or insurance not provided;

2.29.2. . Subrecipient admits in writing that it is unable toBankruptcy or Insolvency
pay its debts as they become due or Subrecipient becomes subject to any
Bankruptcy Proceeding (except an involuntary Bankruptcy Proceeding dismissed
within ninety (90) days after commencement), or a custodian or trustee is appointed
to take possession of, or an attachment, execution or other judicial seizure is made
with respect to, substantially all of Subrecipient’s assets or interest in this Agreement
or the Improvements (unless such appointment, attachment, execution, or other



Page 7 of 66

seizure was involuntary, and is contested with diligence and continuity and vacated
and discharged within ninety (90) days);

2.29.3. . The occurrence of a Transfer, whether voluntarily or involuntarily orTransfer
by operation of Law, in violation of the terms and conditions of this Agreement; or

2.29.4. . Any Non-Monetary Default, other than thoseNon-Monetary Default
specifically addressed in Section 2.29.2 or Section 2.29.3 that is not cured within
thirty (30) days after Notice to the Party in Default describing the Non-Monetary
Default in reasonable detail. In the case of such a Non-Monetary Default that cannot
with reasonable diligence be cured within thirty (30) days after the effective date of a
Notice of Default, the Party asserted to be in Default shall only be in Default if such
Party does not do all of the following: (a) within thirty (30) days after Notice of such
Non-Monetary Default, advise the other Party of the intention of the Party in Default
to take all reasonable steps to cure such Non-Monetary Default; (b) duly commence
such cure within such thirty (30) day period; and (c) diligently prosecute such cure to
completion within a reasonable time under the circumstances.

2.30. .  Relating or pursuant to the authority of the federal government of theFederal
United States of America.

2.31. . City’s fiscal year starting July 1, 2018, and ending June 30,Fiscal Year 2019
2019.

2.32. . Generally Accepted Accounting Principles.GAAP

2.33. . Generally Accepted Government Audit Standards.GAGAS

2.34. . Any and all courts, boards, agencies, commissions, offices orGovernment
authorities of any nature whatsoever of any governmental unit (Federal, State,
County, district, municipal, City or otherwise) whether now or later in existence.

2.35. . Any flammable substance, explosive, radioactiveHazardous Substance
material, asbestos, asbestos-containing material, polychlorinated biphenyl, chemical
known to cause cancer or reproductive toxicity, pollutant, contaminant, hazardous
waste, medical waste, toxic substance or related material, petroleum, petroleum
product or any “hazardous” or “toxic” material, substance or waste that is defined by
those or similar terms or is regulated as such under any Law, any matter, waste or
substance that is subject to any Law regulating, relating to or imposing obligations,
liability or standards of conduct concerning protection of human health, plant life,
animal life, natural resources, property or the enjoyment of life or property free from
the presence in the environment of any solid, liquid, gas, odor or any form of energy
from whatever source or in the regulations adopted pursuant to Law; provided,
however, Hazardous Substance shall not include any household chemical products
in normal quantities used for operation and maintenance in compliance with Law.

2.36. . Any deposit, discharge, generation, releaseHazardous Substance Discharge
or spill of a Hazardous Substance that occurs at, on, under, into or from real
property, or during transportation of any Hazardous Substance to or from real
property, or that arises at any time from the construction, installation, use or
operation of Improvements or any activities conducted at, on, under or from real
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property, whether or not caused by a Party.

2.37. . United States Department of Housing and Urban Development.HUD

2.38. . Any and all alteration, demolition, repair, maintenance,Improvements
construction, or improvement to real property that is part of the Activity.

2.39. . Where this Agreement states that any Indemnitor shall “Indemnify”Indemnify
any Indemnitee from, against, or for a particular Claim, that the Indemnitor shall
indemnify the Indemnitee and defend and hold the Indemnitee harmless from and
against such Claim (alleged or otherwise). “Indemnified” shall have the correlative
meaning.

2.40. . Any Person entitled to be indemnified under the terms of thisIndemnitee
Agreement.

2.41. . A Party that agrees to Indemnify any other Person under the termsIndemnitor
of this Agreement.

2.42. . All materials and deliverables subject to copyrightIntellectual Property
protection that arise, or are developed in performance of this Agreement, including
editorial drafts, original copy, photographs, proofs, corrected proofs, camera-ready
boards and similar editorial materials and all negatives, flats, engravings, photostats,
drawings, and other production materials, and for information technology
procurements, executable code, source code, fixes patches, updates, upgrades,
documentation embedded or otherwise, original copy, and other productions
materials.

2.43. . Every law, ordinance, requirement, order, proclamation, directive, rule orLaw
regulation of any Government applicable to the subject property, or the
Improvements, in any way, including relating to any construction, use, maintenance,
taxation, operation, occupancy of, or environmental conditions affecting the subject
property, or the Improvements, or otherwise relating to this Agreement or any Party’s
rights, obligations or remedies under this Agreement, or any Transfer of any of the
foregoing, whether in force on the Effective Date or passed, enacted, modified,
amended or imposed at some later time, including any retroactively-applicable law,
subject in all cases, however, to any applicable waiver, variance or exemption.

2.44. . In reference to any Person, all reasonable costs and expensesLegal Costs
such Person incurs in any legal proceeding (or other matter for which such Person is
entitled to be reimbursed for its Legal Costs), including attorneys’ fees, court costs
and expenses, and consultant and expert witness fees and expenses.

2.45. . Defined in Section 21.Mandatory Assistance

2.46. . The Mayor of City or his or her designee or successor in function.Mayor

2.47. . Any failure by a Party to pay, deposit or deliver, when andMonetary Default
as this Agreement requires, any amount of money, any bond or surety, evidence of
any insurance coverage required to be provided under this Agreement, or any
Records, whether to or with a Party or a Third Person.
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2.48. . The occurrence of any of the following, except to theNon-Monetary Default
extent constituting a Monetary Default: (a) any failure of a Party to perform any of
such Party’s obligations under this Agreement; (b) any failure of a Party to comply
with any material restriction or prohibition in this Agreement; or (c) any other event or
circumstance that, with passage of time or giving of Notice, or both, would constitute
a breach of this Agreement by a Party.

2.49. . Any consent, demand, designation, election, notice or request relatingNotice
to this Agreement. All Notices must be in writing, which includes Notice by e-mail.

2.50. . To give a Notice.Notify

2.51. . City’s most current “Operating Manual” containingOperating Manual
procedures for fiscal management and accountability for Activities receiving CDBG
Funds.

2.52. . Collectively, City and Subrecipient.Parties

2.53. . Individually, either City or Subrecipient, as applicable.Party

2.54. . Any association, corporation, Government, individual, joint venture,Person
joint-stock company, limited liability company, partnership, trust, unincorporated
organization or other entity of any kind.

2.55. . A HUD published handbook, dated MarchPlaying by the Rules Handbook
2005, setting forth administrative recommendations applicable to entities receiving
CDBG Funds.

2.56. . Any of the following: (a) any determination by thePrevailing Wage Action
State Department of Industrial Relations or the Federal Government that prevailing
wage rates should have been paid, but were not; (b) any determination by the State
Department of Industrial Relations or the Federal Government that higher prevailing
wage rates than those paid should have been paid; (c) any administrative or legal
action or proceeding arising from any failure to comply with any of California Labor
Code sections 1720 through 1781, as amended from time to time, or any Federal
law regarding prevailing wages, including maintaining certified payroll records
pursuant to California Labor Code section 1776; or (d) any administrative or legal
action or proceeding to recover wage amounts at law or in equity, including pursuant
to California Labor Code section 1781 or applicable Federal Law.

2.57. . Any income that accrues to Subrecipient or itsProgram Income
Subcontractors as a result of receipt or use of CDBG Funds under this Agreement,
as further described in 24 C.F.R. § 570.500(a).

2.58. . All administrative or financial records relating to the Activity preparedRecords
or gathered by Subrecipient, including all books, papers, invoices, receipts,
accounting records in accordance with GAAP and 2 C.F.R. § 200, payroll records,
personnel records, designs, plans, reports, financial disclosures, audits, other
disclosures, certifications, investigative videos, work product, and any other
documents, data or records pertaining to any or all matters covered by this
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2.62. . San Diego Municipal Code.SDMC

2.63. . The State of California.State

2.64. . A contract between Subrecipient and a Subcontractor.Subcontract

2.65. . Any entity, other than City, furnishing material, labor or servicesSubcontractor
to Subrecipient in connection with the Activity, pursuant to a contract with
Subrecipient.

2.66. . Collectively, Subrecipient and its directors, officers,Subrecipient Parties
employees, agents, guests, invitees, shareholders, members, managers, partners
and Affiliates.

2.67. . Defined in Section 23.2.Subrecipient Representative

2.68. . Defined on the Cover Page to this Agreement.Term

2.69. . Any Person that is not a Party, an Affiliate of a Party or anThird Person
elected official, officer, director, manager, shareholder, member, principal, partner,
employee or agent of a Party.

2.70. . Regarding any property, right or obligation, any of the following,Transfer
whether by operation of law or otherwise, whether voluntary or involuntary and
whether direct or indirect: (a) any assignment, conveyance, grant, hypothecation,
mortgage, pledge, sale or other transfer, whether direct or indirect, of all or any part
of such property, right or obligation or of any legal, beneficial or equitable interest or
estate in such property, right or obligation or any part of it (including the grant of any
easement, lien or other encumbrance); (b) any conversion, exchange, issuance,
modification, reallocation, sale or other transfer of any Equity Interest(s) in Declarant
of such property, right or obligation by the holder(s) of such Equity Interest(s); or (c)
any transaction that is in substance equivalent to any of the foregoing. A transaction
affecting Equity Interests, as referred to in clauses “(b)” or “(c)” of this Section 2.70,
shall be deemed a Transfer by Subrecipient, even though Subrecipient is not
technically the transferor.

2.71. . A delay in a Party performing any obligation under thisUnavoidable Delay
Agreement arising from or on account of any cause whatsoever beyond the Party’s
reasonable control, including strikes, labor troubles or other union activities,
casualty, war, acts of terrorism, riots, litigation, Government action or inaction,
regional natural disasters or inability to obtain required materials. Unavoidable Delay
shall not include delay caused by a Party’s financial condition or insolvency.

Agreement, or required by applicable provisions of 24 C.F.R. § 570.506 or the
Operating Manual.

2.59. . Each calendar month during which any Work is performed.Reporting Period

2.60. . Defined in Section 9.3.Retention Period

2.61. . The performances described in EXHIBIT B.Scope of Work
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3. . Subrecipient certifies that the ActivityNATIONAL OBJECTIVE CERTIFICATION
meets one or more of the national objectives for use of CDBG Funds pursuant to 24
C.F.R. § 570.208, as specifically referenced on the Cover Page.

4. . The total of all payments to be reimbursed to or on behalf of SubrecipientBUDGET
under this Agreement shall not, under any circumstances, exceed the total Budget.
Subrecipient acknowledges and agrees that any expenditures by Subrecipient that are not
within the prescribed limitations of the Budget, the Operating Manual, or applicable laws,
rules, or regulations governing this Agreement, are not chargeable to the Activity under
the Budget and shall be borne solely by Subrecipient.

5. .REIMBURSEMENT OF EXPENDITURES
 

5.1. . The total of all payments to be reimbursed to or onCity Grant Budget Amount
behalf of Subrecipient under this Agreement shall not, under any circumstances,
exceed the total Budget. Subrecipient acknowledges and agrees that any and all
expenditures by Subrecipient exceeding the total Budget or not permissible under
the Operating Manual, or Laws governing this Agreement, shall be borne solely by
Subrecipient. City is under no obligation to contribute any financial assistance to
performance of the Activity other than the City Grant, regardless of the actual cost of
performing the Activity.

5.2. . Subrecipient shall submit to City timely, completeReimbursement Requests
reimbursement requests in accordance with this Agreement, using forms and
instructions (including submittals over the internet) provided by City. City will
reimburse Subrecipient on a Reporting Period basis for eligible expenditures,
provided that all reports from Subrecipient required under this Agreement (including
those required by the Operating Manual) are received by City (on such forms as City
may require) within fifteen (15) calendar days after the last day of the immediately
preceding Reporting Period. The final payment to Subrecipient shall be withheld by
City until all Reporting Period reports required from Subrecipient under this
Agreement have been received by City. City additionally reserves the right to
withhold ten percent (10%) of the total Budget, until Subrecipient has submitted all
City Grant close out documentation to City. Subrecipient shall not be reimbursed for
any expenditure without sufficient documentation that the expenditure is eligible for
reimbursement under this Agreement and that such eligible expenditure has been
paid in full by Subrecipient.

5.3. . Subrecipient shall not be reimbursed for travel, meals,Ineligible Expenditures
lodging, entertainment expenses, or alcoholic beverages, under any circumstances.
Subrecipient shall not be reimbursed for any expenditures, directly or indirectly,
during any period of Federal, State, City or other debarment, suspension, or
ineligibility of Subrecipient from participation in activities using CDBG Funds, when
Subrecipient has notice (actual, constructive, or implied) of such debarment,
suspension, or ineligibility.

5.4. . Subrecipient shall provide City with authentic, accurate,Supporting Information
and legible written documentation for all expenditures relating to the Activity and for

2.72. . Any performance described in the Scope of Work.Work



Page 12 of 66

which Subrecipient requests reimbursement under this Agreement on a Reporting
Period basis. Written invoices from Subrecipient’s Subcontractors shall be provided
to City in the form originally provided to Subrecipient, with no alterations or other
markings on such invoices. Subrecipient shall make original invoices immediately
available to City upon request. The documentation provided by Subrecipient to City
shall include an itemized description of the completed work, the date such work was
done, and all supporting invoices and documentation sufficient for City to adequately
determine eligibility for reimbursement of each and every expenditure and that such
expenditure has been paid in full by Subrecipient. Partial reimbursement may be
made for reimbursement requests that receive only partial approval from City. The
Subrecipient Representative shall sign each and every request for reimbursement,
attesting to its truthfulness and accuracy under penalty of perjury. Subrecipient
acknowledges and agrees that City reserves the right to deny reimbursement for any
request that is not properly submitted.

5.5. . Subrecipient shall timely and properly submit a minimum ofTime for Submittal
one reimbursement request for each Reporting Period, even if Subrecipient did not
make any expenditures in performance of the Activity that are reimbursable under
this Agreement during the Reporting Period and the reimbursement request is for
zero dollars ($0). Within forty-five (45) calendar days after the date of performance
of any labor or services as part of the Activity, purchase of materials, supplies or
equipment relating to the Activity, or receipt of an invoice for any expenditures
incurred by Subrecipient relating to the Activity, in each case that are reimbursable
under this Agreement, Subrecipient shall submit a reimbursement request for such
labor, services, materials, supplies, equipment, or other expenditure(s) to City. Any
failure to so submit a reimbursement request may be deemed a waiver of
Subrecipient’s right to reimbursement for such labor, services, materials, supplies,
equipment, or other expenditure(s). Subrecipient shall submit to City any and all final
reimbursement requests, including any documentation substantiating the requests,
within thirty (30) calendar days after the earlier of: (a) completion of the Activity; (b)
expiration of the Term; or (c) termination of this Agreement. Subrecipient waives any
and all right to submit any documentation of Activity expense or to receive
reimbursement for any Activity expense submitted to City for reimbursement after
such thirty (30) calendar day time period. Furthermore, any remaining CDBG Funds
balance in the Budget for which a reimbursement request has not been properly and
timely submitted to City before the expiration of such thirty (30) calendar day time
period shall be subject to reprogramming by City, without Notice to Subrecipient.

5.6. . If Subrecipient receives (or has received) additionalOther Funding Sources
funding for the Activity from a source or sources other than City, then Subrecipient
shall charge Activity expenditures to the appropriate funding source at the time
incurred. Any expenditure incurred in connection with the Activity that is properly
chargeable to a funding source other than CDBG Funds allocated to the Activity
under this Agreement shall not be allowed as a reimbursable Activity expense under
this Agreement.

5.7. . Subrecipient acknowledges that City must comply withTimely Expenditure
HUD’s requirement that CDBG Funds allocated for the Activity be expended in a
timely manner and that City must monitor and administer all contracts involving City
CDBG Funds. Subrecipient agrees to expend all CDBG Funds allocated to the
Budget and complete the Activity before expiration of the Term. Any CDBG Funds
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not expended by Subrecipient before expiration of the Term may be reprogrammed
by City Council without Notice to Subrecipient and will not be available to reimburse
Subrecipient for any Activity expense incurred by Subrecipient.

5.8. . Upon the determination of City or HUD thatReturn of Improper Reimbursement
any reimbursement provided to Subrecipient under this Agreement was for an
ineligible expenditure or based on a fraudulent or other illegal or improper submittal
of a request for reimbursement by Subrecipient, Subrecipient shall return such funds
to City within fourteen (14) calendar days after Notice to Subrecipient. Upon the
determination of City or HUD that any reimbursement provided to Subrecipient was
based on an inadequate or improper submittal of a request for reimbursement by
Subrecipient, Subrecipient shall provide any and all documentation required by City
or HUD to fully remedy such concern(s), within fourteen (14) calendar days after
Notice to Subrecipient. If Subrecipient is unable or unwilling to provide
documentation to fully remedy such concern(s), Subrecipient shall return the
reimbursed funds to City within such fourteen (14) calendar day time period. In
addition to the remedies set forth in Section 17, if Subrecipient fails to timely return
any funds to City in accordance with this Section 5.8, City reserves the right to
deduct such amounts from any future reimbursement becoming due to Subrecipient
under this Agreement.

6. . Subrecipient may use Program Income for performance of thePROGRAM INCOME
Activity, provided that Subrecipient submits to City a written budget detailing
Subrecipient’s proposed use of Program Income and obtains City’s prior written approval
of such written budget, in City’s sole and absolute discretion. Subrecipient shall separately
account for any and all Program Income accrued or used by Subrecipient in its reports,
audits or financial statements submitted to City under Section 8. If City approves
Subrecipient’s written budget for use of Program Income, all provisions of this Agreement
shall apply to the use of such Program Income. Subrecipient agrees that substantially all
Program Income approved by City for use by Subrecipient shall be used by Subrecipient
for eligible activities before Subrecipient requests disbursement of additional CDBG Funds
from City. If City does not approve Subrecipient’s written budget for use of Program
Income, Subrecipient shall return to City any and all Program Income balances (including
investments thereof) held by Subrecipient within thirty (30) calendar days after the later of:
(a) City’s Notice of disapproval of Subrecipient’s proposed budget; (b) expiration of the
Term; (c) termination of this Agreement; or (d) Subrecipient’s receipt of the Program
Income.

7. . Prior to the Effective Date and prior to Subrecipient’s performance of anyINSURANCE
Work, Subrecipient shall obtain and maintain, to protect the City Parties against all
insurable Claims relating to this Agreement or the Activity, at the sole cost and expense of
Subrecipient, all insurance coverage required in EXHIBIT C attached to this Agreement
and deliver written certificates or policies of insurance evidencing all required insurance
coverage to City. Subrecipient shall require and ensure that any and all Subcontractors
obtain and maintain all of the insurance coverage required in EXHIBIT C. Neither
Subrecipient nor any Subcontractor shall commence any Work, unless and until written
evidence of all insurance required to be carried by Subrecipient and such Subcontractor
under this Section 7 has been submitted to and approved by City.
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8. .REPORTS, FINANCIAL STATEMENTS, AND AUDITS
 

8.1 . Subrecipient shall submit to City a fiscal and programmaticPeriodic Reports
report on a Reporting Period basis summarizing Subrecipient’s expenditures in
pursuing the Activity and the elements of the Activity completed during the
applicable Reporting Period, along with any and all invoices and other
documentation required by City. Such a report shall be submitted within fifteen (15)
calendar days after the end of each Reporting Period. Upon City’s request,
Subrecipient shall participate in one or more annual reporting workshops regarding
use of CDBG Funds.

8.2 . Subrecipient shall submit to City a report containing aEnd of Agreement Report
narrative summary of the elements of the Activity completed as of the date of the
report, a financial summary of Activity expenditures claimed to and reimbursed by
City under this Agreement, and a list of any real property acquired or improved, in
whole or in part, with CDBG Funds provided under this Agreement exceeding
$25,000, all within thirty (30) calendar days after the earlier of: (a) completion of the
Activity; (b) expiration of the Term; or (c) termination of this Agreement.

8.3 . For each fiscal year that SubrecipientSubrecipient Financial Statements
receives CDBG Funds pursuant to this Agreement, Subrecipient shall have audited
financial statements prepared by an independent certified public accountant, in
accordance with GAAP and GAGAS. Subrecipient shall provide City a copy of
Subrecipient’s audited financial statements within six (6) months after the end of
Subrecipient’s fiscal year. Audited financial statements shall include all of the
following: (a) a balance sheet, income statement, and cash flow statement showing
use of revenues and expenditures for all CDBG Funds received by Subrecipient
pursuant to this Agreement; (b) a statement certifying compliance with all terms and
conditions of this Agreement signed by the Subrecipient Representative; and (c) a
statement certifying that all reports and disclosures required from Subrecipient under
this Agreement have been completed, signed, and submitted by the Subrecipient
Representative.

8.4 . If Subrecipient is expending $750,000 or more (or the currentSubrecipient Audit
Federal threshold) in total Federal funding from all sources in a year, Subrecipient
shall have an audit conducted in accordance with 2 C.F.R. Subpart F (sections
200.500 – 200.520) within nine (9) months after the end of Subrecipient’s fiscal year.
Subrecipient shall electronically submit a copy of the audit to the Federal Audit
Clearinghouse, including the required data collection and reporting package
described in 2 C.F.R. § 200.512, within the earlier of thirty (30) calendar days after
Subrecipient’s receipt of the audit or nine (9) months after the end of Subrecipient’s
fiscal year. Subrecipient must submit a copy of any management letters issued by
the auditor for the audit to City within nine (9) months after the end of Subrecipient’s
fiscal year.

8.5 . Subrecipient shallCity and Federal Government Access to Audit Information
provide in any agreement Subrecipient enters into with an audit firm that: (a) the
audit firm shall provide access for City or the Federal government to the working
papers of the auditor(s) who prepare(s) the audit(s) for Subrecipient; and (b)
Subrecipient waives any claim of privilege or confidentiality regarding, and consents
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to and authorizes the audit firm to release to City or the Federal government, any
and all information obtained and utilized by such audit firm as the basis of any audit
report issued by the audit firm and relating to Subrecipient.

8.6 . If Subrecipient is subject to an audit from a source other than City,Other Audits
Subrecipient shall provide a copy of the audit to City within thirty (30) calendar days
after Subrecipient’s receipt of the audit. City, in its sole and absolute discretion, may
conduct a review of any such Third Person audit(s). Subrecipient shall fully
cooperate with any such review by City, including providing any and all
documentation associated with any such Third Person audit(s) within fourteen (14)
calendar days after Notice from City.

8.7 . If any type of audit or monitoring review reveals anyAdverse Audit Findings
pattern of suspicious or questionable requests for reimbursement by Subrecipient
under this Agreement, City shall have the right, in its sole and absolute discretion, to
take remedial action under Section 17 or 18. If an independent audit identifies any
concerns about Subrecipient’s accounting practices or internal controls that results
in an independent auditor’s opinion other than an unqualified opinion, City shall have
the right to suspend or terminate this Agreement, effective immediately upon Notice
to Subrecipient. On any such termination, City shall have the right to reprogram any
and all unexpended CDBG Funds allocated to the Budget under this Agreement.

8.8 . Subrecipient shall fully cooperate with City and anySubrecipient Cooperation
other auditors in any review or investigation of Subrecipient’s conduct or action(s)
relating to this Agreement. Failure by Subrecipient to so cooperate shall be a
Monetary Default by Subrecipient under this Agreement.
 

9. .RECORDS
 

9.1. . Subrecipient and its SubcontractorsMaintenance, Inspection and Photocopying
shall maintain all Records during the Term and the Retention Period (defined in
Section 9.3). At any time during normal business hours and as often as requested,
Subrecipient and its Subcontractors shall permit City, HUD, the Comptroller General
of the United States (“Comptroller General”), or any of their duly authorized
representatives, to inspect and photocopy, at a reasonable location within the
County (e.g., the offices of Subrecipient), all Records for the purposes of making
audits, examinations, excerpts, or transcriptions, or monitoring and evaluating
Subrecipient’s performance of its obligations under this Agreement. Upon any
request by City, HUD, Comptroller General, or any of their duly authorized
representatives, for any Records, Subrecipient and its Subcontractors shall submit
exact duplicates of the originals of the requested Records to the requesting party for
the purposes described in this Section 9.1. City, HUD, and Comptroller General may
retain copies of the Records, if such retention is deemed necessary by City, HUD, or
Comptroller General, in their respective sole and absolute discretion. If Subrecipient
or a Subcontractor is unable to make any Records available for inspection within the
County, then Subrecipient shall pay all of City’s travel-related costs to inspect and
photocopy the Records at the location where the Records are maintained. Any
refusal by Subrecipient or a Subcontractor to comply with this Section 9.1 shall be a
Monetary Default by Subrecipient under this Agreement.

9.2. . Once Subrecipient receives any reimbursementOwnership of Original Records
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from City under this Agreement, all Records shall be the property of City. City’s
ownership of the Records includes the use, reproduction, or reuse of the Records,
and all incidental rights, whether or not the work for which the Records were
prepared is performed. No Records shall be shown to any other Person, except as
authorized by City in writing, or where such Records are subject disclosure pursuant
to the California Public Records Act, as determined by the City Attorney.

9.3. . Subrecipient and its Subcontractors shall retainRecords Retention Period
originals of all Records for at least three (3) years after the later of (“Retention
Period”): (a) Subrecipient’s submission of all required reports under this Agreement;
or (b) City and Subrecipient make all final payments and resolve all pending matters
(including audit findings) under this Agreement. All Records shall be kept at
Subrecipient’s (or relevant Subcontractor’s) regular place of business. At any time
during the Retention Period, Subrecipient and its Subcontractors shall permit City,
HUD, Comptroller General, or any of their respective authorized representatives, to
inspect and photocopy any and all Records for the purposes described in Section
9.1. After expiration of the Retention Period, Subrecipient and its Subcontractors
shall provide City with thirty (30) calendar days’ advance Notice of their respective
intent to dispose of any Records. During this thirty (30) calendar day time period,
Subrecipient and its Subcontractors shall provide any and all Records to City upon
Notice from City requesting the Records.

10. . All procurement of goods andPROCUREMENT OF GOODS AND SERVICES
services by Subrecipient and its Subcontractors in performance of the Activity obligating or
resulting in expenditure of any CDBG Funds shall be consistent with CDBG program
procurement requirements and comply with Divisions 30-36 of Article 2, Chapter 2, of the
San Diego Municipal Code, and all other laws and policies applicable to City’s
procurement of such goods and services with CDBG Funds, as modified by Section 10.2.
A violation of this Section 10 shall be an Event of Default by Subrecipient under this
Agreement.
 

10.1. . Agreements for procured goods or services may notAgreement Duration
exceed five (5) years, nor may they be renewed, unless renewal was included in the
original solicitation and does not result in the total term of the agreement exceeding
five (5) years. A simple extension of the term of an agreement that does not result in
an obligation of Subrecipient to pay additional CDBG Funds to the contractor is not
considered a renewal of an agreement. However, no renewal or extension of an
agreement may result the term of the agreement exceeding five (5) years.

10.2. . Subrecipient or its Subcontractors shall obtain the followingBid Requirements
price bids before awarding a contract that will be funded in whole or in part with
CDBG Funds: (a) when a contract provides for an expenditure equal to or less than
$10,000 in total, Subrecipient may award the contract based on, at least, two (2)
written price bids from different sources; (b) when a contract provides for an
expenditure greater than $10,000, but equal to or less than $50,000 in total,
Subrecipient may award the contract after soliciting written price bids from, at least,
five (5) potential sources and receiving, at least, three (3) written price bids from
different sources; or (c) when a contract provides for an expenditure greater than
$50,000, but equal to or less than $1,000,000 in total, Subrecipient may award the
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13. . Subrecipient and its Subcontractors shall comply with allCOMPLIANCE WITH LAW
Law and all directives issued by City, or its authorized representatives, under authority of
any Law.

14. . Subrecipient shall comply with City’s contractCITY CONTRACT PROVISIONS
provisions set forth in EXHIBIT D attached to this Agreement.

15. . Subrecipient shall comply with the FederalFEDERAL CONTRACT PROVISIONS
contract provisions set forth in EXHIBIT E attached to this Agreement.

16. .INDEMNIFICATION
 

16.1. . Subrecipient shall Indemnify the CitySubrecipient Indemnity Obligations
Parties against any Claim to the extent such Claim arises from: (a) any wrongful
intentional act or negligence of the Subrecipient Parties; (b) any Application made by
or at Subrecipient’s request; (c) any agreement that Subrecipient (or anyone
claiming by or through Subrecipient) makes with a Third Person regarding this
Agreement, the City Grant, or the Activity; (d) any worker’s compensation claim or
determination relating to any employee of the Subrecipient Parties or their
Subcontractors; (e) any Environmental Claim attributable to any action or failure to
act by the Subrecipient Parties; or (f) any Prevailing Wage Action.

16.2. . Subrecipient’s Indemnity obligationsIndependent of Insurance Obligations
under this Agreement shall not be construed or interpreted as restricting, limiting, or
modifying Subrecipient’s insurance or other obligations under this Agreement.
Subrecipient’s obligation to Indemnify the City Parties under this Agreement is
independent of Subrecipient’s insurance and other obligations under this Agreement.
Subrecipient’s compliance with Subrecipient’s insurance obligations and other
obligations under this Agreement shall not restrict, limit or modify Subrecipient’s

contract only after advertising for sealed bids or proposals for a minimum of five (5)
days in the San Diego Daily Transcript Newspaper at least thirty (30) days before
the sealed bids or proposals are due.

11. . If the Activity includes any Improvements, the ConstructionIMPROVEMENTS
Requirements shall apply to this Agreement and performance of the Activity.

12. . City will close out the City Grant provided under thisCITY GRANT CLOSE OUT
Agreement to Subrecipient for the Activity when: (1) all Activity expenses to be paid with
the City Grant are reimbursed to the Subrecipient, exclusive of audit expenses; (2) the
Activity for which the City Grant was provided is completed and satisfies a national
objective under 24 C.F.R. § 570.208; (3) all audits and reports to be provided by
Subrecipient under this Agreement are complete and delivered to City; and (4) all other
responsibilities of Subrecipient under this Agreement and Law are performed or there is
no further City interest in keeping this Agreement open for the purpose of securing such
performance. When all of the conditions to City Grant close out set forth in the
immediately preceding sentence are satisfied, City will Notify Subrecipient that the City
Grant has been closed out. City close out of the City Grant may occur after expiration of
the Term, but Subrecipient must submit all material required for City Grant close out to
City before the expiration of the Term.
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obligations to Indemnify the City Parties under this Agreement and are independent
of Subrecipient’s obligations to Indemnify the City Parties and Subrecipient’s other
obligations under this Agreement.

16.3. . The obligations ofSurvival of Indemnification and Defense Obligations
Subrecipient under this Agreement to Indemnify the City Parties shall survive the
expiration or earlier termination of this Agreement, until any and all actual or
prospective Claims regarding any matter subject to any such obligation under this
Agreement to Indemnify the City Parties are fully, finally, absolutely and completely
barred by applicable statutes of limitations.
 

17. . Notwithstanding any provision of this AgreementEVENT OF DEFUALT REMEDIES
to the contrary, if an Event of Default by Subrecipient occurs, City may exercise any or all
of the following remedies: (a) suspending one or more payments under this Agreement to
Subrecipient, until Subrecipient and each Subcontractor is in compliance with this
Agreement; (b) not reimbursing Subrecipient for all or part of the expenses of the Activity;
(c) immediately terminating this Agreement in accordance with either Section 18.3 or
Section 18.4; (d) those remedies set forth in 24 C.F.R. § 570.910, pursuant to 24 C.F.R. §
570.501(b); (e) deeming Subrecipient ineligible from consideration for any future CDBG
funding from City; (f) any other remedy specified in this Agreement; or (g) any remedy
available at law or in equity. The rights and remedies of City under this Agreement are
cumulative and exercise of any one or more of such rights or remedies shall not limit,
waive, or prevent City's exercise of any other rights or remedies under this Agreement, at
law or in equity, existing as of the Effective Date or later enacted or established, that may
be available to City against Subrecipient.
 
18. TERMINATION
 

18.1. . Upon the expiration of the Term, this Agreement shallEnd of Term
automatically terminate, without any required action by or Notice to either Party.

18.2. . Notwithstanding the Term of this Agreement or any provision ofConvenience
this Agreement to the contrary, in accordance with 24 C.F.R. § 85.44, City or
Subrecipient may terminate this Agreement for any reason, at any time, upon thirty
(30) calendar days’ Notice of termination to the other Party.

18.3. . Notwithstanding any provision of this Agreement to theEvent of Default
contrary, City, in its sole and absolute discretion, may immediately terminate this
Agreement by Notice to Subrecipient, following the occurrence of an Event of
Default by Subrecipient, subject to the provisions of Section 18.4.

18.4. . Notwithstanding any provision of this Agreement to theIncurable Default
contrary, City, in its sole and absolute discretion, may immediately terminate this
Agreement by Notice to Subrecipient if:
 

18.4.1. Subrecipient made or makes a material misrepresentation to City
relating to this Agreement or any money received by Subrecipient pursuant to
this Agreement, regardless of whether Subrecipient had knowledge or intent
with respect to the misrepresentation;

18.4.2. Subrecipient violates any term or condition of this Agreement for which
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immediate termination is expressly authorized in this Agreement;

18.4.3. Subrecipient, or any of its directors, members, or officers becomes
subject to any court action or proceeding relating to the performance of
Subrecipient’s obligations under this Agreement that materially and adversely
affects Subrecipient’s performance of its obligations under this Agreement;

18.4.4. Subrecipient misappropriates any funds received by Subrecipient
pursuant to this Agreement;

18.4.5. Subrecipient files a voluntary petition in bankruptcy, is adjudicated
bankrupt, or makes a general assignment for the benefit of creditors;

18.4.6. Any or all of the CDBG Funds allocated to City by HUD (not just funds
awarded under this Agreement) are suspended, terminated, delayed or
recovered by the Federal government; or

18.4.7. Subrecipient is unable or unwilling to comply with any additional term or
condition governing the Activity or this Agreement that may be required by
newly enacted (or amended) Law.

18.5. . Termination of this Agreement shall terminate the rightsEffect of Termination
and obligations of the Parties under this Agreement, except the Parties’ rights or
obligations arising under this Agreement upon such termination or expressly stated
in this Agreement as surviving termination of this Agreement.

19. SUBRECIPIENT RESPONSIBILITIES ON EXPIRATION OR TERMINATION OF
. If this Agreement expires or is terminated, Subrecipient shall complyTHIS AGREEMENT

with Sections 6 and 8 of this Agreement and Section 12 of EXHIBIT E attached to this
Agreement.

20. . If there is any dispute between the Parties asINFORMAL DISPUTE RESOLUTION
to their respective rights, obligations, or duties under this Agreement, or the meaning or
interpretation of any provision of this Agreement, the Parties shall first attempt to resolve
such dispute by informal discussion between the City Representative and the Subrecipient
Representative. Within five (5) calendar days of determining the existence of any such
dispute, the Party determining there is such a dispute shall give Notice to the other Party
of the existence of the dispute and the need to meet informally to resolve such dispute.
The Parties shall endeavor thereafter to meet within five (5) calendar days of the second
Party’s receipt of such Notice, or at such time thereafter as is reasonable under the
circumstances.

21. . If any dispute or litigation, or both, involving a ThirdMANDATORY ASSISTANCE
Person, where the dispute or litigation arises out of, or relates to, this Agreement, City is
named as a party to such dispute or litigation, and Subrecipient’s Indemnity obligations
under Section 16 do not apply to such dispute or litigation, then upon City’s Notice to
Subrecipient requesting such assistance, the Subrecipient Parties shall fully assist City in
resolving the dispute or litigation. Assistance to City pursuant to this Section 21 is referred
to in this Agreement as “Mandatory Assistance” and includes providing professional
consultations, attending mediations, arbitrations, depositions, trials, or any event related to
the dispute or litigation. In providing City with Mandatory Assistance, if the Subrecipient
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22. . Subrecipient shall provide to CitySUBCONTRACTS AND SUBCONTRACTOR LIST
a copy of all subcontracts Subrecipient has entered into (or intends to enter into
contingent upon entering into this Agreement) in connection with the Activity, along with a
written statement describing the justification for the subcontract and an itemization of all
costs for the subcontract. Subrecipient shall procure all subcontracts in conformance with
Section 10. Subrecipient shall maintain documentation of the process used to procure all
subcontracts and shall provide a copy of all such documentation to City, within ten (10)
calendar days after Notice from City requesting such documentation. Within ten (10)
calendar days after Notice from City requesting a list of Subrecipient’s Subcontractors,
Subrecipient shall provide City with a complete list of Subrecipient’s Subcontractors, listing
the names and contact information of all Subcontractors Subrecipient has hired or
retained, or intends to hire or retain, in connection with the Activity. Subrecipient shall
monitor all subcontracts on a regular basis to ensure contract compliance. Results of
monitoring efforts shall be summarized in written reports and supported with documented
evidence of follow-up actions to correct areas of noncompliance and shall be made
available to City during monitoring reviews or within ten (10) calendar days after Notice
from City requesting such reports and evidence. Subrecipient shall comply with 2 C.F.R. §
200.321, as applicable, regarding affirmative efforts to contract with minority businesses,
women's business enterprises, and labor surplus area firms. Subrecipient shall provide
City, at the time of Activity completion, a report on the minority business or women’s
business enterprise status of all Subcontractors with contracts of $10,000 or greater. If,
during the Term, Subrecipient identifies a need for one or more additional subcontracts,
Subrecipient shall, within ten (10) calendar days after the date of any such subcontract,
provide a copy of the subcontract to City, along with a written statement describing the
justification for the additional subcontract, an itemization of all costs for the additional
subcontract, and an updated list of Subcontractors.
 

22.1. . Subrecipient shall ensure that allRequired Subcontract Language
subcontracts entered into in connection with the Activity contain the provisions in
EXHIBIT D attached to this Agreement and the provisions in EXHIBIT E attached to
this Agreement.

22.2. . Within ten (10) calendar days after Notice from CityContract Activity Report
requesting such information, Subrecipient shall provide City: (a) statistical
information (as described in City's then current form of “Contract Activity Report”),
including the amount of subcontracting provided by firms during the period covered
by the Contract Activity Report; and (b) an invoice from each Subcontractor listed in
the Contract Activity Report.

22.3. . Subrecipient shall not employ,Prohibition on Use of Certain Subcontractors
award any contract to, engage the services of, or fund any Subcontractor, during any
period when Subrecipient has notice (actual, constructive, or implied) of such

Parties incur reasonable costs (excluding Legal Costs), City will reimburse the
Subrecipient Parties for such costs. However, if it is determined through resolution of the
Third Person dispute or litigation, or both, that such Third Person dispute or litigation was
attributable, in whole or in part, to one or more acts or omissions of one or more of the
Subrecipient Parties, Subrecipient shall fully reimburse City for all amounts paid to the
Subrecipient Parties in reimbursement of costs incurred in providing Mandatory
Assistance and shall Indemnify City pursuant to Section 16 for all liability related to or
arising from the Third Person dispute or litigation, or both.
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Subcontractor’s Federal, State, City or other debarment, suspension, or ineligibility.
Subrecipient shall electronically certify to City that Subrecipient is in compliance with
this Section 22.3. A contract award must not be made to any person or entity listed
on the Federal government wide Excluded Parties List System in the Federal
System Award Management, in accordance with 2 C.F.R. Part 180.

23. .REPRESENTATIVES
 

23.1 . City’s Economic Development Department is City’sCity Representative
administrator for this Agreement. The Community Development Division Program
Manager in City’s Economic Development Department is City’s representative for all
purposes of this Agreement (“City Representative”). The City Representative shall
communicate with Subrecipient on all matters related to the administration of this
Agreement and Subrecipient’s performance of its obligations under this Agreement.
When this Agreement refers to communications to or with City, those
communications shall be with the City Representative, unless this Agreement or the
City Representative specifies otherwise. When this Agreement refers to an act or
approval to be performed by City, that act or approval shall be performed by the
Mayor or his or her designee, unless this Agreement specifies otherwise. City, in its
sole and absolute discretion, may change the identity of the City Representative at
any time by Notice to Subrecipient at least ten (10) days in advance of the effective
date of such change.

23.2 . Subrecipient’s Primary Representative identifiedSubrecipient Representative
in City’s ED Grants System is Subrecipient’s representative who shall act and
receive Notices on behalf of Subrecipient for all purposes of this Agreement
(“Subrecipient Representative”). Subrecipient may change the identity of the
Subrecipient Representative by Notice to City at least ten (10) calendar days before
the date of such change. City may communicate with the Subrecipient
Representative on all matters relating to this Agreement.

24. . The Parties each intend and agree thatNO PARTERNSHIP OR JOINT VENTURE
City and Subrecipient are independent contracting entities and do not intend by this
Agreement to create any partnership, joint venture or similar business arrangement,
relationship or association between or among them. Subrecipient acknowledges and
agrees that Subrecipient is an independent contractor and not an agent or employee of
City. Any provision of this Agreement that may appear to give City a right to direct
Subrecipient concerning the details of performing its obligations under this Agreement, or
to exercise any control over such performance, shall mean only that Subrecipient shall
follow the direction of City concerning the end results of the performance. Subrecipient
shall have no authority to bind City in any manner, or to incur any obligation, debt or
liability of any kind, on behalf of or against City, whether by contract or otherwise.

25. . Because this Agreement is entered into byNO ASSIGNMENT OR DELEGATION
City in reliance upon Subrecipient’s qualifications, experience, and personnel,
Subrecipient shall not assign any of its rights or delegate or subcontract any of its
obligations or duties under this Agreement, without the prior written consent of City, which
may be given, withheld or conditioned in City’s sole and absolute discretion. Any asserted
assignment of Subrecipient’s rights or delegation or subcontract of Subrecipient’s
obligations or duties under this Agreement shall not create a contractual relationship
between City and any asserted assignee, delegatee or Subcontractor, and any such
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assignment, delegation or Subcontract shall be ineffective, null and void.

26. . All information provided by City toCONFIDENTIALITY OF INFORMATION
Subrecipient in connection with this Agreement is for the sole use of Subrecipient in
performing Subrecipient’s obligations under this Agreement. Subrecipient shall not release
any of this information to any Third Person, without the prior written consent of City,
except information that: (a) was publicly known, or otherwise known to Subrecipient, at the
time the information was provided to Subrecipient by City; (b) subsequently becomes
publicly known, through no act or omission of Subrecipient; (c) becomes known to
Subrecipient from a source or means other than City; or (d) is considered a “public
record,” pursuant to the California Public Records Act (California Government Code
sections 6250 – 6276.48), as determined by the City Attorney.

27. . City, on behalf of itself and the Federal Government,INTELLECTUAL PROPERTY
reserves a royalty-free, non-exclusive, and irrevocable, license to reproduce, publish, or
otherwise use and to authorize others to use for City or Federal Government purposes: (a)
all Intellectual Property developed with CDBG Funds provided through the City Grant; or
(b) all Intellectual Property that Subrecipient or any of its Subcontractors’ acquires, directly
or indirectly, using CDBG Funds provided through the City Grant.

28. .GENERAL PROVISIONS
 

28.1 . Any and allNotices, Demands, and Communications between the Parties
Notices submitted by any Party to another Party pursuant to or as required by this
Agreement shall be proper, if in writing and dispatched by messenger for immediate
personal delivery, nationally recognized overnight (one Business Day) delivery
service (i.e., United Parcel Service, Federal Express, etc.) or by first-class registered
or certified mail through the United States Postal Service, postage prepaid, return
receipt requested, to the address of the recipient Party, as designated on the Cover
Page to this Agreement or at the end of this Section 28.1. Notices may be sent in the
same manner to such other addresses as a Party may from time to time designate
by Notice in accordance with this Section 28.1. Notice shall be deemed received by
the addressee, regardless of whether or when any return receipt is received by the
sender or the date set forth on such return receipt, on the day that the Notice is
dispatched by messenger for immediate personal delivery, one (1) Business Day
after delivery to a nationally recognized overnight delivery service or three (3)
calendar days after the Notice is deposited with the United States Postal Service in
accordance with this Section 28.1. Any attorney representing a Party may give any
Notice on behalf of such Party. The Notice address for Subrecipient, as of the
Effective Date, is set forth on the Cover Page to this Agreement. The Notice address
for City, as of the Effective Date, is: City of San Diego, Economic Development
Department, ATTN: Community Development Division Program Manager, 1200
Third Avenue, Suite 1400, San Diego, CA 92101; email address:
CDBG@sandiego.gov.

28.2 . Nothing contained in this Agreement shall be construed as aMunicipal Powers
limitation upon the powers of City as a chartered city of the State.

28.3 . This Agreement, the exhibits attached to this Agreement, and allIntegration
documents or materials referred to in this Agreement constitute the entire agreement
of the Parties about the subject matter of this Agreement. All prior negotiations or
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agreements between the Parties about the subject matter of this Agreement are
merged into this Agreement.

28.4 . No failure of any Party to insist upon the strict performanceNo Implied Waiver
by another Party of any term, covenant, or condition of this Agreement, nor any
failure to exercise any right or remedy for a Default or Event of Default shall
constitute a waiver of any such Default or Event of Default or the requirement to
comply with such term, covenant, or condition. No waiver of any Default or Event of
Default shall affect or alter this Agreement, and each and every term, covenant, and
condition, in this Agreement shall continue in full force and effect regarding any
existing or subsequent Default or Event of Default.

28.5 . Subject to Section 28.20, this Agreement, and all rights,Successors in Interest
obligations, or duties under this Agreement, shall be in full force and effect, whether
or not any Party to this Agreement has been succeeded by another Person, and all
rights, obligations, or duties under this Agreement shall be binding on each Party’s
successor in interest.

28.6 . If any term or provision of this Agreement or its application to anySeverability
Person or circumstance shall to any extent be invalid or unenforceable, then the
remainder of this Agreement, or the application of such term or provision to Persons
or circumstances, other than those as to which the term or provision is invalid or
unenforceable, shall not be affected by such invalidity. All remaining terms and
provisions of this Agreement shall be valid and be enforced to the fullest extent Law
allows.

28.7 . If an apparent conflict or inconsistency existsConflicts between Terms
between the main body of this Agreement and any exhibit attached to this
Agreement, the exhibit shall control. If a conflict exists between an applicable Law
and this Agreement, then the Law shall control. Varying degrees of stringency
among the main body of this Agreement, the attached exhibits, or Law are not
deemed conflicts, and the most stringent requirement shall control. Each Party shall
Notify the other immediately upon the identification of any apparent conflict or
inconsistency concerning this Agreement.

28.8 . All headings in this Agreement are for convenience of reference onlyHeadings
and shall not affect the interpretation of this Agreement.

28.9 . All exhibits attached to this Agreement or referenced inExhibits Incorporated
this Agreement are incorporated into this Agreement.

28.10 . Time is of the essence of each provision of thisTime of the Essence
Agreement, unless otherwise specified in this Agreement.

28.11 . SubrecipientWarranty against Payment of Consideration for Agreement
represents and warrants to City that: (a) Subrecipient has not employed or retained
any Person to solicit or secure this Agreement upon an agreement or understanding
for a commission, percentage, brokerage or contingent fee, excepting bona fide
employees of Subrecipient and Third Persons to whom fees are paid for professional
services related to planning, design or construction of Improvements or
documentation of this Agreement; and (b) no gratuities, in the form of entertainment,
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gifts or otherwise have been or will be given by Subrecipient or any of Subrecipient
Parties to any elected or appointed official or employee of City in an attempt to
secure this Agreement or favorable terms or conditions for this Agreement. Breach
of the representations or warranties of this Section 28.11 shall entitle City to
terminate this Agreement immediately, without liability, by Notice to Subrecipient.
Upon any termination of this Agreement pursuant to this Section 28.11, Subrecipient
shall immediately refund any and all payments made to or on behalf of Subrecipient
by City pursuant to this Agreement prior to the date of such termination.

28.12 . No elected or appointed officialNon-liability of City Officials and Employees
or employee of City shall be personally liable to Subrecipient, or any successor in
interest to Subrecipient, in the event of any Default or Event of Default by City under
this Agreement or for any amount that may become due to Subrecipient or to
Subrecipient’s successor on any obligations under the terms of this Agreement,
except to the extent resulting from the sole negligence or willful misconduct of such
elected or appointed official or employee.

28.13 . Unless otherwise specified, all references to timeCalculation of Time Periods
periods in this Agreement measured in days shall be to consecutive calendar days,
all references to time periods in this Agreement measured in months shall be to
consecutive calendar months and all references to time periods in this Agreement
measured in years shall be to consecutive calendar years. Any reference to
Business Days in this Agreement shall mean consecutive Business Days.

28.14 . No inference in favor of or against any Party shallPrinciples of Interpretation
be drawn from the fact that such Party has drafted any part of this Agreement. All
Parties have participated substantially in the negotiation, drafting and revision of this
Agreement, with advice from legal and other counsel and advisers of their own
selection. A word, term or phrase defined in this Agreement may be used in the
singular, plural, past tense, or future tense, regardless of how it is defined, all in
accordance with ordinary principles of English grammar, which shall govern all
language in this Agreement. The words “include” and “including” in this Agreement
shall be construed to be followed by the words: “without limitation.” Each collective
noun in this Agreement shall be interpreted as if followed by the words “(or any part
of it),” except where the context clearly requires otherwise. Every reference to any
document, including this Agreement, refers to such document, as modified from time
to time (excepting any modification that violates this Agreement), and includes all
exhibits, schedules, addenda and riders to such document. The word “or” in this
Agreement includes the word “and,” except where the context clearly requires
otherwise. Every reference to a law, statute, regulation, order, form or similar
governmental requirement refers to each such requirement as amended, modified,
renumbered, superseded or succeeded, from time to time.

28.15 . The procedural and substantive laws of the StateGoverning Law and Venue
shall govern the interpretation and enforcement of this Agreement, without
application of conflicts of laws principles or statutes. The Parties acknowledge and
agree that this Agreement is entered into and is to be fully performed in the County.
All legal actions arising from this Agreement shall be filed in, and the Parties agree
to submit to the personal jurisdiction of, the Superior Court of the State in and for the
County or the United States District Court with jurisdiction in the County.
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28.16 ; Extension of Time for Performance. Subject to anyUnavoidable Delay
specific provisions of this Agreement limiting or restricting the effects of an
Unavoidable Delay (if any), performance by a Party under this Agreement shall not
be deemed or considered to be in Default, where any such Default is due to the
occurrence of an Unavoidable Delay. Any Party claiming an Unavoidable Delay shall
Notify the other Party: (a) within twenty (20) days after such Party knows of such
Unavoidable Delay; and (b) within twenty (20) days after such Unavoidable Delay
ceases to exist. The Party claiming an extension of time to perform due to an
Unavoidable Delay shall exercise reasonable efforts to cure the condition causing
the Unavoidable Delay, within a reasonable time.

28.17 . Subrecipient acknowledges and agrees that SubrecipientTax Consequences
shall bear any and all responsibility, liability, costs or expenses connected in any
way with any tax consequences experienced by Subrecipient related to this
Agreement.

28.18 . Nothing in this Agreement, express or implied, isNo Third-Party Beneficiaries
intended to confer any rights or remedies under or by reason of this Agreement on
any Person other than the Parties and their respective permitted successors and
assigns, nor is anything in this Agreement intended to relieve or discharge any
obligation of any Third Person to any Party or give any Third Person any right of
subrogation or action over or against any Party.

28.19 . All waivers of the provisions of this AgreementWaivers and Amendments
must be in writing and signed by the authorized representative(s) of the Party
making the waiver. All amendments to this Agreement must be in writing and signed
by the authorized representative(s) of each Party, respectively. No change,
alteration, amendment, or modification of the terms or conditions of this Agreement,
and no verbal understanding of the Parties, their officers, agents, or employees shall
be valid, unless made in the form of a written amendment to this Agreement signed
by the authorized representative(s) of each Party, respectively. The Parties agree to
enter into any and all amendments to this Agreement that are or become necessary
to comply with any and all new or modified Laws affecting this Agreement.

28.20 . Subrecipient acknowledges and agrees that theProhibition of Transfers
qualifications and identity of Subrecipient is of particular importance and concern to
City. Subrecipient further acknowledges and agrees that City has relied and is
relying on the specific qualifications and identity of Subrecipient in entering into this
Agreement and City would not have entered into this Agreement, but for the specific
qualifications and identity of Subrecipient. As a consequence, Transfers by
Subrecipient are only permitted with the prior written consent of City, in City’s sole
and absolute discretion. Subrecipient will not create or permit to be made or created
any Transfer, except in accordance with this Section 28.20, whether made or
created voluntarily, involuntarily or by operation of law. Any Transfer made in
contravention of this Section 28.20 shall be voidable at the election of City, in City’s
sole and absolute discretion. Subrecipient acknowledges and agrees that the
restrictions on Transfers set forth in this Section 28.20 are reasonable. Subrecipient
agrees to reimburse City for all costs and expenses incurred by City in connection
with City’s review of a proposed Transfer, including all Legal Costs and other Third
Person consultant fees and expenses.
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28.21 . City shall implement this Agreement through its Mayor.Mayor Implementation
The Mayor is authorized to enter into agreements and sign documents referenced in
this Agreement or reasonably required to implement this Agreement, issue
approvals, interpretations or waivers and enter into amendments to this Agreement,
all on behalf of City, to the extent that any such action(s) does/do not increase the
monetary obligations of City by more than ten percent (10%) of the total Budget. All
other actions shall require the consideration and approval of the City Council, unless
expressly provided otherwise by separate action of the City Council. Nothing in this
Section 28.21 shall restrict the submission to the City Council of any matter within
the Mayor’s authority under this Section 28.21, in the Mayor’s sole and absolute
discretion, to obtain the City Council’s express and specific authorization on such
matter. The specific intent of this Section 28.21 is to authorize certain actions on
behalf of City by the Mayor, but not to require that such actions be taken by the
Mayor without consideration by the City Council.

28.22 . All provisions of this Agreement relating to disputeSurvival of Agreement
resolution, indemnity or limitations on damages or remedies shall survive any
expiration or termination of this Agreement and shall be applicable to any dispute
between the Parties arising from this Agreement, whether arising prior to or following
expiration or termination of this Agreement, until any such dispute is finally and
completely resolved between the Parties, either by written settlement, entry of a
non-appealable judgment or expiration of all applicable statutory limitations periods.
All representations, indemnifications, warranties, and guarantees made in, required
by, or given in accordance with this Agreement, shall survive the expiration or
termination of this Agreement.

28.23 . This Agreement includes the Cover Page, twenty-twoPages and Exhibits
(22) pages of General Terms and Conditions, and seven (7) attached exhibits.

[Remainder of page intentionally blank.]
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EXHIBIT A
BUDGET

 

Total Project Funds

# Budget Category City Amount

1 PE: Salary and Wages $ 0

2 PE: Fringe Benefits $ 0

3 Total Personnel Budget $0

4 NPE: Direct Program Delivery Expenses $ 0

5 NPE: Supplies-Administration Use $ 0

6 NPE: Supplies-Client Use $ 0

7 NPE: Publications/Printing $ 0

8 NPE: Rent/Lease $ 0

9 NPE: Maintenance/Repair $ 0

10 NPE: Utilities $ 0

11 NPE: Communications $ 0

12 NPE: Equipment Rental $ 0

13 NPE: Insurance $ 0

14 NPE: Federally Approved Indirect Cost Rate* $ 0

15 NPE: Construction/Renovation $ 271,245

Title Narrative Sub Total - City

Construction Renovation Cost associated with bringing Clinic up to current ADA standards $ 271,245

16 NPE: Construction Management (max. 6% of Project Budget) $ 17,313

Title Narrative Sub Total - City

Construction Management Cost associated with overseeing
and managing the Capital Improvement Project.

$ 17,313

17 NPE: Loans $ 0

18 NPE: Consultant Services $ 0

19 NPE: Direct Loans to Businesses $ 0

20 Total Non-Personnel Budget $288,558

21 Total Budget $288,558



Page 28 of 66

Project Outcome
A total of 883 unduplicated individuals will have improved access to services and resources for the purpose of
creating a suitable living environment upon completion of facility improvements.
 
 

Target Population

The project targets low/moderate-income (LMI) and uninsured residents within the City of San
Diego with a focus on the Native American population. About 60 percent of current patients are
LMI, non-Native residents of neighborhoods surrounding the Subrecipient’s facility. A 2016
report from the UCLA Center for Health Policy Research estimated that 38.7 percent of
American Indian and Alaska Native (AI/AN) residents of San Diego County are reported as
uninsured, a percentage that far exceeds the general service area population and the rates
countywide, statewide, and nationwide. Some urban Indians are covered by the federal Indian
Health Service program as enrolled members of federally recognized Tribes, but many have lost
enrollment due to moving away from their home reservations and have not been able to
maintain enrollment.
 

Project Description
This construction project at the San Diego American Indian Health Center involves the roof, HVAC system for
patient exam rooms and waiting areas and ADA-related improvements, such as ramps, compliant door
switches and openers, and hallway widening, to facilitate access by patients with disabilities.

Programmatic Report (MPR)
NCIP – PFI & SUS

Annual Units
1

Outcome Indicator
Public Facilities

Outcome Category
Availability/Accessibility

Objective Category
Suitable Living Environment

National Objective
LMC

CDBG Citation
570.201(e)

HUD Matrix Code
03P Health Facilities

Strategic Plan Goal
Goal 2: Objective 4

Consolidated Plan Goal
Invest in community services and non-profit
facilities that maximize impact by providing new or
increased access to programs that serve highly
vulnerable populations such as youth, seniors, and
food insecure households.

 
EXHIBIT B

SCOPE OF WORK

Project Goals and Outcomes

Project Details
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Project Activities
Addition of ADA-compliant switches and openers at patient entry doors to the facility; upgrades to concrete
ramps at patient entry doors to ensure compliance with current ADA standards; replace an interior entry door
in Medical Suite B; hallway conversion to allow for patient elevator access to the second-floor business
offices; and upgrade to the aging HVAC system for clinic patient exam rooms and waiting areas.

A more detailed description of the specific construction activities to be completed shall be approved by the
Community Development Division (CDD) after the FY 2019 CDBG Agreement between the City and Agency
is executed and Agency completes the required bidding process.  Approved project activities to be paid with
CDBG funds shall not be implemented by Subrecipient prior to issuance of the Notice to Proceed by the
Community Development Project Manager.
 
 Subrecipient shall ensure that Low/Mod Limited Clientele (LMC) eligibility determinations are completed
based on the most current CDBG Income Limits issued by HUD, which will be distributed by the Community
Development Division.
 
Subrecipient is required to obtain documentation regarding the family size and annual income of the family of
each person receiving project services. Income includes, gross wages, social security payments, retirement,
disability, alimony, child support, and unemployment. Income does not include food stamp assistance or lump
sum payments such as insurance settlements. Occasional overtime is excluded, but regular overtime is
included.  Subrecipient must ensure that fifty-one percent (51%) of the total clients served by this project are
members of a low- and moderate-income family. Presumed Benefit documentation may only apply to projects
that exclusively serve a group of persons in any one or combination of the following categories: abused
children; battered spouses; elderly persons 65 years or older; adults meeting the Census’ Current Population
Reports definition of “severely disabled”; homeless persons; illiterate adults; persons living with AIDS; and
migrant farm workers.
 
In addition to the required income verification documentation, Subrecipient is required to obtain race and
ethnicity documentation for those same clients.
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EXHIBIT C
INSURANCE REQUIREMENTS

 
1. . Subrecipient shall not begin any performance under thisGeneral Requirements
Agreement until it has: (1) provided City insurance certificates and endorsements
evidencing all insurance policies and endorsements described in this EXHIBIT C; (2)
obtained City approval of each insurance company or companies issuing such insurance
policies or endorsements; and (3) confirmed that all insurance policies contain the special
provisions described in this EXHIBIT C. Subrecipient’s liabilities, including its Indemnity
obligations under this Agreement, shall not be limited in any way to the insurance
coverage described in this EXHIBIT C. Maintenance of the insurance coverage described
in this EXHIBIT C is a material term of this Agreement and Subrecipient’s failure to
maintain or renew any such insurance coverage or to provide evidence of renewal or
replacement of any such insurance coverage during the Term of this Agreement shall be
an Event of Default by Subrecipient.

2. . Subrecipient shall procure and maintain for the duration of thisSpecific Insurance
Agreement insurance against Claims for injuries to Persons or damages to property that
may arise from or in connection with performance under this Agreement by Subrecipient
or any other Subrecipient Parties. Subrecipient shall provide, at a minimum, the following
insurance coverage:
 

2.1 . Insurance Services Office Form CG 00 01Commercial General Liability
covering commercial general liability on an “occurrence” basis, including products
and completed operations, property damage, bodily injury, and personal and
advertising injury, with liability limits no less than $1,000,000 per occurrence. If a
general aggregate limit applies, either the general aggregate limit shall apply
separately to this Agreement (ISO CG 25 03 or 25 04) or the general aggregate limit
shall be twice the amount of the required occurrence limit.

2.2 . Insurance Services Office Form Number CACommercial Automobile Liability
0001 covering Code 1 (any auto) or, if CDC has no owned autos, Code 8 (hired) and
Code 9 (non-owned), with a liability limit no less than $1,000,000 per accident for
bodily injury and property damage.

2.3 . Workers’ Compensation Insurance as required by theWorkers’ Compensation
State, with statutory liability limits, and Employer’s Liability Insurance with a liability
limit of no less than $1,000,000 per accident for bodily injury or disease.

2.4 . The insurance policies required by this AgreementOther Insurance Provisions
are to contain, or be endorsed to contain, the following provisions:
 

2.4.1 . The City Parties are to be covered asAdditional Insured Status
additional insured on the required Commercial General Liability insurance
policy with respect to liability arising out of work or operations performed by or
on behalf of Subrecipient, including materials, parts, or equipment furnished in
connection with such work or operations. General liability coverage can be
provided in the form of an endorsement to Subrecipient’s Commercial General
Liability insurance policy (at least as broad as ISO Form CG 20 10 11 85 or if
not available, through the addition of both CG 20 10, CG 20 26, CG 20 33, or
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CG 20 38; and CG 20 37, if a later edition is used).

2.4.2 . For any Claims related to this Agreement,Primary Coverage
Subrecipient’s insurance coverage shall be primary coverage at least as broad
as ISO CG 20 01 04 13 as respects the City Parties. Any insurance or
self-insurance maintained by the City Parties shall be excess of Subrecipient’s
insurance and shall not contribute with it.

2.4.3 . Each insurance policy shall provide that coverageNotice of Cancellation
shall not be canceled, except after thirty (30) calendar days’ Notice of
cancellation to City.

2.4.4 . Subrecipient grants to City a waiver of any rightWaiver of Subrogation
to subrogation that any insurer of Subrecipient may acquire against City by
virtue of the payment of any loss under any insurance policy. Subrecipient
agrees to obtain any endorsement that may be necessary to effect this waiver
of subrogation, but this waiver applies regardless of whether or not
Subrecipient obtains such a waiver of subrogation endorsement from the
insurer.
 

2.5 . All deductibles under any insurance policyDeductibles/Self Insured Retentions
shall be the sole responsibility of Subrecipient and shall be disclosed to City at the
time the evidence of the insurance coverage is provided to City. Self-insured
retentions under any insurance policy shall be the sole responsibility of Subrecipient
and must be declared to and approved by City at the time the evidence of the
insurance coverage is provided to City. City may require Subrecipient to purchase
coverage with a lower deductible or retention or provide proof of ability to pay losses
and related investigation, claim administration, and defense expenses within the
deductible or retention. Each insurance policy with a self-insured retention shall
provide, or be endorsed to provide, that the self-insured retention may be satisfied
by either the named insured or City.

2.6 . Insurance is to be placed with insurers with a currentAcceptability of Insurers
A.M. Best’s rating of no less than A-VI, unless otherwise approved in writing by City.
City will accept insurance provided by non-admitted, “surplus lines” carriers only if
the carrier is authorized to do business in the State and is included on the List of
Approved Surplus Lines Insurers (LASLI list). All policies of insurance issued by
non-admitted carriers are subject to all of the requirements of this Agreement
applicable to insurance policies issued by admitted carriers.

2.7 . Subrecipient shall furnish City with original certificatesVerification of Coverage
and amendatory endorsements or copies of all applicable insurance policy language
effecting the insurance coverage described in this EXHIBIT C. All insurance
certificates and endorsements are to be received and approved by City before any
performance commences under this Agreement. Failure to obtain the required
insurance documents prior to the beginning performance shall not waive
Subrecipient’s obligation to provide the required insurance coverage or evidence of
such insurance coverage. City reserves the right to require complete, certified copies
of all insurance policies, including endorsements, described in this EXHIBIT C, at
any time.
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2.8 . City reserves the right to modify the insuranceSpecial Risks or Circumstances
requirements of this Agreement, including liability limits, based on the nature of the
risk, prior experience, insurer, coverage, or other special circumstances.

2.9 . Subrecipient may obtain additional insurance not requiredAdditional Insurance
by this Agreement, as long as the City Parties are named additional insured under
such insurance policies.

2.10 . All policies providing excess coverage to City shall follow theExcess Insurance
form of the primary policy or policies, including, but not limited to, all endorsements.

2.11 . Subrecipient shall require and verify that all SubcontractorsSubcontractors
maintain insurance meeting all the insurance requirements of this Agreement.
Subrecipient shall also ensure that the City Parties are additional insured under
insurance required from Subcontractors. For commercial general liability insurance
coverage, Subcontractors shall provide coverage with a form at least as broad as
the CG 20 38 04 13 endorsement.

2.12 . Evidence of Subrecipient’s maintenance of all insuranceDeliveries to City
policies required by this Agreement shall be delivered to City within five (5) days
after the Effective Date. No later than three (3) days before any insurance required
by this Agreement expires, is cancelled or its liability limits are reduced or
exhausted, Subrecipient shall deliver to City evidence of Subrecipient’s maintenance
of all insurance required by this Agreement. Each insurance policy required by this
Agreement shall be endorsed to state that coverage shall not be cancelled,
suspended, voided, reduced in coverage or in limits, except after thirty (30) calendar
days’ advance written notice of such action has been given to City by certified mail,
return receipt requested. Phrases such as “endeavor to” and “but failure to mail such
Notice shall impose no obligation or liability of any kind upon the company” shall not
be included in the cancellation wording of any certificates or policies of insurance
applicable to the City Parties pursuant to this Agreement.

2.13 . No Party makes any representation that the limits, scope,No Representation
or forms of insurance coverage this Agreement requires are adequate or sufficient.
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EXHIBIT D
CITY CONTRACT PROVISIONS

 
1.    COMPLIANCE WITH CITY’S EQUAL OPPORTUNITY CONTRACTING PROGRAM

. Subrecipient shall comply with City’s EOCP Requirements. Subrecipient shall not(EOCP)
discriminate against any employee or applicant for employment on any basis prohibited by
law. Subrecipient shall provide equal opportunity in all employment practices. Subrecipient
shall ensure that its Subcontractors comply with this program. Nothing in this EXHIBIT D,
Section 1, shall be interpreted to hold Subrecipient liable for any discriminatory practice of
its Subcontractors.

2.     . Subrecipient shall comply with City’sNON-DISCRIMINATION IN CONTRACTING
Nondiscrimination in Contracting Ordinance, codified in SDMC sections 22.3501 –
22.3517. Subrecipient shall not discriminate on the basis of race, color, gender, gender
expression, gender identity, religion, national origin, ethnicity, sexual orientation, age, or
disability in the solicitation, selection, hiring, or treatment of subcontractors, vendors, or
suppliers. Subrecipient shall provide equal opportunity for subcontractors to participate in
subcontracting opportunities. Subrecipient agrees and understands that violation of this
EXHIBIT D, Section 2, shall be considered a material breach of this Agreement and may
result in termination of this Agreement, debarment or other sanctions.
 

2.1    Within sixty (60) calendar days after Notice from City requesting such
information, Subrecipient shall provide City a truthful and complete list of the names
of all subcontractors, vendors, and suppliers that Subrecipient has used in the past
five years on any of its contracts that were undertaken within the County, including
the total dollar amount paid by Subrecipient for each subcontract or supply contract.
Subrecipient shall fully cooperate in any investigation conducted by City, pursuant to
City’s Nondiscrimination in Contracting Ordinance, referenced above in this EXHIBIT
D, Section 2.
 

3.     . Subrecipient acknowledges that CityLOCAL BUSINESS AND EMPLOYMENT
seeks to promote employment and business opportunities for local residents and firms on
all City contracts. Subrecipient shall, to the extent reasonably possible and allowed by
Law, solicit applications for employment and bids and proposals for subcontracts for work
associated with this Agreement, from local residents and firms, as opportunities occur.
Subrecipient shall hire qualified local residents and firms, whenever feasible and allowed
by Law.

4.     . This Agreement is subject to City’s Living Wage OrdinanceLIVING WAGES
(“LWO”), codified at SDMC sections 22.4201 through 22.4245. The LWO requires
payment of minimum hourly wage rates and other benefits, unless an exemption applies.
SDMC section 22.4225 requires Subrecipient to fill out and file a living wage certification
with the City Manager within thirty (30) days after the Effective Date. LWO wage and
health benefit rates are adjusted annually in accordance with SDMC section 22.4220(b) to
reflect increases in the Consumer Price Index. Service contracts, financial assistance
agreements, and City facilities agreements must include this upward adjustment of wage
rates to covered employees on July 1 of each year. In addition, Subrecipient agrees to
require all of its Subcontractors, sublessees, and concessionaires subject to the LWO to
comply with the LWO and all applicable regulations and rules.
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4.1     .  Pursuant to SDMC section 22.4215,Exemption from Living Wage Ordinance
this Agreement may be exempt from the LWO.  For a determination on this
exemption, Subrecipient must complete the Living Wage Ordinance Application for
Exemption.

4.2     . Subrecipient shall submit written proof of complianceProof of Compliance
with or exemption from the LWO on or before the first day of each Fiscal Year during
the Term. No funds will be provided by City to Subrecipient under this Agreement
unless and until written proof of Subrecipient’s compliance with or exemption from
the LWO is received and approved by the City Representative.
 

5.     . Subrecipient shall comply with City CouncilAMERICANS WITH DISABILITIES ACT
Policy 100 04, as adopted by City Council Resolution R-282153, relating to the Federally
mandated Americans with Disabilities Act.

6.     . Subrecipient shall comply with City’s Drug-FreeDRUG – FREE WORKPLACE
Workplace requirements, set forth in City Council Policy 100-17, as adopted by City
Council Resolution R 277952. Subrecipient shall certify that it will provide a drug free
workplace, by electronically submitting to City a “Certification for a Drug-Free Workplace”
form approved by an authorized representative of Subrecipient. Submittal of this
certification by Subrecipient shall be a condition precedent to this Agreement.
Subrecipient shall post in a prominent place at its offices a statement setting forth their
drug-free workplace policy, notifying employees that the unlawful manufacture,
distribution, dispensation, possession, or use of a controlled substance is prohibited in the
workplace, and specifying the actions that shall be taken against employees for violating
the policy. Subrecipient shall establish a drug free awareness program to inform
employees about each of the following: (a) the dangers of drug abuse in the workplace;
(b) the policy of maintaining a drug free workplace; (c) the availability of drug counseling,
rehabilitation, and employee assistance programs; and (d) the penalties that may be
imposed upon employees for drug abuse violations.

7.     . Pursuant to City Council Policy 300-11, ifEMPLOYMENT OF CITY STAFF
Subrecipient employs an individual, who, within twelve (12) months immediately preceding
such employment, did, in the individual’s capacity as a City officer or employee, participate
in, negotiate with, or otherwise have an influence on the recommendation made to City
Council in connection with the entry into this Agreement, City, in its sole and absolute
discretion, shall have the right to unilaterally and immediately terminate this Agreement by
Notice to Subrecipient.

8.     . Subrecipient shall comply with the provisions of City AdministrativeENDORSEMENT
Regulation 95.65 regarding product endorsements or creating any advertisement or
writing that identifies or refers to City as the user of a product or service, without obtaining
the prior written approval of City, which approval may be given or withheld in City’s sole
and absolute discretion.

9.     . In accordance with City’s Equal BenefitsEQUAL BENEFITS ORDINANCE
Ordinance, codified in SDMC sections 22.4301-22.4308 (“EBO”), Subrecipient shall
provide and maintain equal benefits, as defined in SDMC section 22.4302 during the
Term. Failure of Subrecipient to maintain equal benefits consistent with the EBO is an
Event of Default by Subrecipient (SDMC 22.4304(e)). Subrecipient shall notify its
employees of the equal benefits policy at the time of hire and during open enrollment



Page 35 of 66

periods and must post a copy of the following statement in an area frequented by its
employees:

“During the performance of a contract with City of San Diego, this employer will provide
equal benefits to its employees with spouses and its employees with domestic partners.”
 

9.1    Subrecipient shall immediately give City access to documents and records
sufficient for City to verify that Subrecipient is providing equal benefits and otherwise
complying with the EBO requirements. The full text of the EBO and the “Rules
Implementing the Equal Benefits Ordinance” are posted on City’s website at
www.sandiego.gov/purchasing/ or can be requested from City’s Equal Benefits
Program Office at (619) 533-3948.
 

10.     . Subrecipient and its Subcontractors shall comply with allCONFLICT OF INTEREST
Federal, State, and City conflict of interest laws, regulations, and policies applicable to this
Agreement, including the applicable provisions of each of the following: (a) the conflict of
interest provisions of 24 C.F.R. § 570.611 or 2 C.F.R. § 200.318; (b) California
Government Code sections 1090 - 1099 or sections 81000 - 91014; and (c) California
Corporations Code sections 7230 – 7238 (applicable to nonprofit mutual benefit
corporations) or sections 5230 – 5240 (applicable to nonprofit public benefit corporations).
 

10.1     . The Parties are unaware ofPublic Officer or Employee Economic Interests
any financial or economic interest of any public officer or employee of City relating to
this Agreement. If Subrecipient becomes aware during the Term of any financial or
economic interest of any public officer or employee of City relating to this
Agreement, Subrecipient shall immediately Notify City. If such a financial or
economic interest is determined by City to exist, City shall have the right to
immediately terminate this Agreement by giving Notice of termination to
Subrecipient.

10.2     . In performing its obligations under in thisStatements of Economic Interests
Agreement, if an employee or representative of Subrecipient makes or participates
in a “governmental decision,” as described in title 2, section 18701(a)(2) of the
California Code of Regulations or performs the same (or substantially all the same)
duties for City that would otherwise be performed by a City employee holding a
position specified in City’s conflict of interest code, that Person shall be subject to
City’s conflict of interest code, requiring the filing of one or more statements of
economic interests disclosing such person’s relevant financial interests. Statements
of economic interests shall be made on Fair Political Practices Commission Form
700 (“Form 700”) and filed with the City Clerk. Each Person required to file a Form
700 shall do so within thirty (30) calendar days after City’s determination that such
Person is subject to City’s conflict of interest code (“Assuming Office Statement”). All
required Persons shall also file a Form 700 on or before each April 1 (“Annual
Statement”) disclosing any and all financial interests held during the previous
calendar year for which the Person was subject to City’s conflict of interest code.

10.3     . If City requires any employee orCity Conflict of Interest Restrictions
representative of Subrecipient to file a Form 700, that Person shall be considered a
“City Official,” subject to the provisions of City’s Ethics Ordinance (SDMC sections
27.3501-27.3595), including the prohibition against lobbying City for one (1) year
following the expiration or termination of this Agreement. Subrecipient shall
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establish, and make known to its employees and representatives, appropriate
safeguards to prohibit them from using their positions for a purpose that is, or that
gives the appearance of being, motivated by the desire for private gain for
themselves or others, particularly those with whom they have family, business, or
other relationships. Subrecipient's personnel employed in performing Subrecipient’s
obligations under this Agreement, shall not accept gratuities, or any other favors,
from any Subcontractor or potential Subcontractor. Subrecipient shall not
recommend or specify any product, supplier, or contractor with whom Subrecipient
or any of its employees or representatives has or have a direct or indirect financial or
organizational interest or relationship that would violate conflict of interest laws,
regulations, or policies. If Subrecipient or any of its employees or representatives
violate any conflict of int erest law, regulation or policy or any of the provisions of this
EXHIBIT D, Section 10, Subrecipient shall be liable to City for Legal Costs and all
damages sustained by City as a result of the violation.
 

11.     . Subrecipient acknowledges receipt of and shall comply withOPERATING MANUAL
the Operating Manual, including those provisions related to fiscal accountability, eligible
and ineligible expenditures, and procedures for financial management, accounting,
budgeting, record keeping, reporting, bonding requirements, and other administrative
functions. Any desired changes to the procedures set forth in the Operating Manual must
be requested by Subrecipient in writing and approved by City in writing, in City’s sole and
absolute discretion, before such changes may be implemented.
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EXHIBIT E
FEDERAL CONTRACT PROVISIONS

 
1.     .  Subrecipient shall comply with 2UNIFORM ADMINISTRATIVE REQUIREMENTS
C.F.R. Part 200, “Uniform Administrative Requirements, Cost Principles, and Audit
Requirements for Federal Awards,” as modified by 24 C.F.R. § 570.502.

2.     .  Subrecipient shallGENERAL FEDERAL CDBG PROGRAM REQUIREMENTS
comply with all Federal laws and regulations described in 24 C.F.R. § 570, including
subpart K (sections 570.600-570.614), except that: (a) Subrecipient does not assume
City’s environmental responsibilities described at 24 C.F.R. § 570.604; and (b)
Subrecipient does not assume City’s responsibility for initiating the review process under
the provisions of 24 C.F.R. Part 52.

3.     . Subrecipient shall not use any of theLOBBYING AND POLITICAL ACTIVITIES
CDBG Funds provided to it under this Agreement (including any Program Income) to pay
any Person for influencing or attempting to influence any decision or election by any
electorate, legislative body, government agency, grantee, bureau, board, commission,
district, or any other instrument of Federal, state, city or other local government. The
phrase “influencing or attempting to influence” means making, with the intent to influence,
any communication to, or appearance before, a board, body, officer, or employee of a
governmental entity, as well as any communication made to any electorate, regarding any
ballot measure or candidate election. Subrecipient shall comply with 31 USC 1352 and 24
C.F.R. Part 87. Subrecipient shall sign and deliver to City the certification set forth in 24
C.F.R. Part 87, Appendix A, prior to entering into this Agreement, which certification shall
be a condition precedent to this Agreement. Subrecipient shall also require this same
certification to be included in all Subcontracts paid for with money advanced to
Subrecipient pursuant to the City Grant. Additionally, Subrecipient shall disclose to City
any funds from any other source paid by Subrecipient (or their respective principals or
agents) to any Person, within the last year, for influencing or attempting to influence
decisions of the Federal government, by completing, signing, and submitting to City,
Standard Form LLL, “Disclosure of Lobbying Activities,” found at 24 C.F.R. Part 87,
Appendix B. Subrecipient understands that the duty to disclose lobbying activities is a
continuing requirement and, therefore, shall make such disclosures at the end of each
calendar quarter during the Term in which any activity requiring disclosure occurs or more
often, if required by applicable Law.

4.     . Subrecipient shall ensure recognition of theRECOGNITION OF FUNDING SOURCE
role of the City Grant in financing the Improvements and the Business Accelerator. All
publications relating to the Improvements or the Business Accelerator shall include the
following statement: “This program is funded in whole or in part with Community
Development Block Grant program funds provided by the U.S. Department of Housing and
Urban Development to the City of San Diego.”

5.     . By entering into this Agreement,PLAYING BY THE RULES HANDBOOK
Subrecipient acknowledges that Subrecipient has received, read, and understood the
contents of the Playing by the Rules Handbook and shall fully comply with all of the
administrative recommendations set forth in such handbook.

6.     . Subrecipient shall comply with Title VI of the Civil Rights ActNO DISCRIMINATION
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of 1964 and the implementing regulations in 24 C.F.R. Part 1, Executive Order 11063, as
amended by Executive Order 12259, and the implementing regulations in 24 C.F.R. Part
107, the California Fair Employment Practices Act, and any other applicable Federal or
State law or regulation prohibiting discrimination on any basis enacted before or after the
Effective Date. Subrecipient shall not discriminate on the basis of race, color, gender,
religion, national origin, sexual orientation, age, familial status, or disability, in performing
this Agreement, including in employment opportunities, the provision of labor, services,
privileges, facilities, advantages, or accommodations. Subrecipient’s failure to comply with
the requirements of this EXHIBIT E, Section 6, shall be an Event of Default by
Subrecipient.

7.     . As applicable, Subrecipient shall comply withCOPELAND “ANTI-KICKBACK” ACT
the Copeland “Anti-Kickback” Act (18 USC 874), as supplemented by the Department of
Labor regulations at 29 C.F.R. Part 3.

8.     .  As applicable, Subrecipient shallENERGY POLICY AND CONSERVATION ACT
comply with the mandatory standards and policies relating to energy efficiency, contained
in the State’s energy conservation plan, issued in compliance with the Energy Policy and
Conservation Act (P.L. 94-163, 89 Stat. 871).

9.     . AsCLEAN AIR ACT AND FEDERAL WATER POLLUTION CONTROL ACT
applicable, Subrecipient shall comply with all applicable standards, orders or regulations
issued pursuant to Clean Air Act (42 USC 7401-7671q) and the Federal Water Pollution
Control Act, as amended (33 USC 1251-1387), for contracts in excess of $150,000.

10.     . Subrecipient shall comply with all applicable HUDRELIGIOUS ACTIVITIES
requirements governing the use of CDBG Funds by religious organizations, including 24
C.F.R. § 570.200(j), referring to 24 C.F.R. § 5.109, and Executive Order 11245, as
amended by Executive Order 13279.

11.     .  If applicable under 24 C.F.R. § 135.3, then pursuant to 24SECTION 3 CLAUSE
C.F.R. § 135.38, Subrecipient (and, if indicated below, City) shall comply with the following
“Section 3 Clause”:
 

11.1.    The work to be performed under this Agreement is subject to the
requirements of Section 3 of the Housing and Urban Development Act of 1968, as
amended, 12 USC 1701u (Section 3). The purpose of Section 3 is to ensure that
employment and other economic opportunities generated by HUD assistance or
HUD-assisted projects covered by Section 3, shall, to the greatest extent feasible,
be directed to low- and very low-income persons, particularly persons who are
recipients of HUD assistance for housing.

11.2.    The Parties to this Agreement agree to comply with HUD’s regulations in 24
C.F.R. Part 135, which implement Section 3. As evidenced by their execution of this
Agreement, the Parties to this Agreement certify that they are under no contractual
or other impediment that would prevent them from complying with the Part 135
regulations.

11.3.    Subrecipient agrees to send to each labor organization or representative of
workers with which Subrecipient has a collective bargaining agreement or other
understanding, if any, a notice advising the labor organization or workers’
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representative of Subrecipient’s commitments under this Section 3 Clause, and will
post copies of the notice in conspicuous places at the work site where both
employees and applicants for training and employment positions can see the notice.
The notice shall describe the Section 3 preference, shall set forth minimum number
and job titles subject to hire, availability of apprenticeship and training positions, the
qualifications for each, the name and location of the Person(s) taking applications for
each of the positions and the anticipated date the work shall begin.

11.4.    Subrecipient agrees to include this Section 3 Clause in every subcontract
subject to compliance with the regulations in 24 C.F.R. Part 135, and agrees to take
appropriate action, as provided in an applicable provision of the subcontract or in
this Section 3 Clause, upon a finding that the subcontractor is in violation of the
regulations in 24 C.F.R. Part 135. Subrecipient will not subcontract with any
subcontractor where Subrecipient has notice or knowledge that the subcontractor
has been found in violation of the regulations in 24 C.F.R. Part 135.

11.5.    Subrecipient will certify that any vacant employment positions, including
training positions, that are filled (1) after Subrecipient is selected, but before this
Agreement is executed, and (2) with persons other than those to whom the
regulations of 24 C.F.R. Part 135 require employment opportunities to be directed,
were not filled to circumvent Subrecipient’s obligations under 24 C.F.R. Part 135.

11.6.    Noncompliance with HUD’s regulations in 24 C.F.R. Part 135 may result in
sanctions, termination of this Agreement for default, and debarment or suspension
from future HUD assisted agreements.

11.7.    With respect to work performed in connection with Section 3 covered Indian
housing assistance, Section 7(b) of the Indian Self-Determination and Education
Assistance Act (25 USC 450e) also applies to the work to be performed under this
Agreement. Section 7(b) requires that to the greatest extent feasible (i) preference
and opportunities for training and employment shall be given to Indians, and (ii)
preference in the award of contracts and subcontracts shall be given to Indian
organizations and Indian-owned Economic Enterprises. Parties to this Agreement
that are subject to the provisions of Section 3 and Section 7(b) agree to comply with
Section 3 to the maximum extent feasible, but not in derogation of compliance with
Section 7(b).

11.8.    Subrecipient shall document its good faith efforts to comply with the terms
and conditions of the above Section 3 Clause and furnish such documentation to
City, upon request.
 

12.     . Upon the expiration or termination of this Agreement,REVERSION OF ASSETS
Subrecipient shall transfer to City any CDBG Funds (including Program Income) on hand
at the time of such expiration or termination and relating to the City Grant. As applicable,
Subrecipient shall comply with the requirements of 24 C.F.R. § 570.503(b)(7) regarding
the use or disposition of any real property acquired or improved with CDBG Funds in
excess of $25,000. If Subrecipient does not use the real property to meet one of the
national objectives in 24 C.F.R. § 570.208 for at least five (5) years after the expiration or
termination of this Agreement, Subrecipient shall pay City an amount equal to the current
market value of the property, less any portion of the value attributable to expenditures of
funds other than CDBG Funds for the acquisition of, or improvement to, the property.
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13.     . As applicable, Subrecipient shall comply with Title VIII of theFAIR HOUSING ACT
Civil Rights Act of 1968, as amended, which prohibits discrimination in the sale, rental,
and financing of dwellings, and in other housing-related transactions, based on race,
color, national origin, religion, sex, familial status (including children under the age of 18
living with parents or legal custodians, pregnant women, and people securing custody of
children under the age of 18), age or disability. Subrecipient shall post in a prominent
place at its offices the Equal Housing Opportunity Logo provided by City, which may be
obtained through the City’s Economic Development Department, and any other fair
housing materials provided by City during the Term.

14.     . As applicable, Subrecipient shall comply with any and all FederalSECTION 504
regulations issued pursuant to Section 504 of the Rehabilitation Act of 1973, prohibiting
discrimination against persons with disabilities in any Federally assisted program. City
shall provide Subrecipient with any guidelines necessary for compliance with that portion
of the regulations applicable during the Term.

15.     . As applicable, Subrecipient shall comply withLIMITED ENGLISH PROFICIENCY
Executive Order 12166, enacted on August 11, 2000, mandating that any recipient of HUD
assistance funds reduce barriers to access for limited English proficiency (“LEP”) persons.
Subrecipient shall comply with and make good faith and reasonable efforts to carry out the
purposes of Executive Order 12166 relating to “Improving Access to Services by Persons
with Limited English Proficiency.” Subrecipient acknowledges that failure to ensure LEP
access to HUD benefits may violate Title VI of the Civil Rights Act of 1964.

16.     . As applicable, Subrecipient shall comply with 24 C.F.R. §LEAD-BASED PAINT
570.608 relating to the Lead-Based Paint Poisoning Prevention Act (42 USC 4821-4846),
the Residential Lead-Based Paint Hazard Reduction Act of 1992 (42 USC 4851-4856),
and implementing regulations at part 35, subparts A, B, J, K, and R.     
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EXHIBIT F
CONSTRUCTION REQUIREMENTS

1.     .Definitions
 

1.1.     . That certain “Declaration of Covenants, Conditions andDeclaration
Restrictions Restricting Use of Property” to be entered into by and between City and
Subrecipient and recorded against the subject real property, substantially in the form
of EXHIBIT G attached to this Agreement.

1.2.     . Any agreement betweenFederally Assisted Construction Contract
Subrecipient and another Person for construction of the Improvements paid for in
whole or in part with CDBG Funds or borrowed on the credit of City or the Federal
government pursuant to the CDBG program, where Subrecipient participates in the
construction of the Improvements, including supervision, inspection, and other onsite
functions incidental to the actual construction of the Improvements.

1.3.     . Notice from City to Subrecipient that all conditionsNotice to Proceed
precedent to commencement of construction of the Improvements under this
Agreement have been satisfied or waived.

1.4.     . Any Subcontractor that is acting as a general contractor orPrime Contractor
prime contractor for construction of the Improvements.
 

2.     . Subrecipient shall construct the Improvements inImprovements Construction
accordance with the terms, conditions and covenants of this Agreement. Subrecipient may
act as Prime Contractor for such construction or contract with a third person Prime
Contractor for such construction. Subrecipient shall not use, or allow to be used, any
donated or volunteered labor to perform any labor or services under this Agreement,
except as permitted by Federal law and HUD regulations. Use of donated or volunteered
labor or services in performance of any construction shall be promptly reported to City.

3.     . Subrecipient shall provide City with all EnvironmentalCompliance Documentation
Documents and any other documents required by law or this Agreement for construction
of any and all Improvements, within fourteen (14) calendar days after Notice from City,
unless otherwise specified in the Notice from City. Subrecipient shall also provide written
documentation to the satisfaction of City of Subrecipient’s legal authority to construct all
Improvements in accordance with this Agreement.

4.     . Subrecipient shall not begin work on the Improvements,Pre-Construction Actions
unless and until: (a) Subrecipient obtains all required Approvals from City and other
Governments with jurisdiction over construction of the Improvements; (b) City approves all
final construction plans and specifications for construction of the Improvements; (c) City
reviews and approves all Subcontracts proposed by Subrecipient for construction of the
Improvements; and (d) Subrecipient holds a pre-construction meeting with the City
Representative, any Third Person Prime Contractor, and all Subcontractors expected to
participate in construction of the Improvements (collectively, “Pre-Construction
Requirements”). Subrecipient shall complete all of the Pre-Construction Requirements and
Notify City of such completion. Upon City’s confirmation of Subrecipient’s completion of all
of the Pre-Construction Requirements, City shall issue a Notice to Proceed to
Subrecipient. Under no circumstances shall Subrecipient or any Subcontractor commence
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construction of the Improvements, unless and until Subrecipient receives Notice to
Proceed from City.

5.     . Within thirty (30) days after the date of CityCommencement of Construction
issuance of a Notice to Proceed, Subrecipient shall commence construction of the
Improvements in accordance with the terms, conditions and covenants of this Agreement.

6.     . Subrecipient is responsible for ensuring that construction ofConstruction Schedule
the Improvements proceeds to completion within the Term. Completion of the
Improvements shall be evidenced by Subrecipient recording a Notice of Completion in
accordance with California Civil Code section 8182 or section 9204, as applicable, and
City issuance of a final Certificate of Occupancy for the Improvements, if applicable, or
alternatively, final City inspector sign-off on the Improvements, if a Certificate of
Occupancy is not required for the Improvements. Subrecipient is also responsible for
ensuring that written reports are completed on a regular basis, that any Prime Contractor’s
and any and all Subcontractors’ requests for progress payments are reviewed before
payments are made, and that necessary change orders are prepared and submitted to
City for approval, prior to implementation.

7.     . Subrecipient is responsible for ensuring maintenance ofMaintenance of Documents
all written guarantees and warranties, instruction books, diagrams, charts, and a
maintenance manuals relating to construction of the Improvements following completion of
the Improvements.

8.     . Should circumstances require and the Parties agree, in theirScope of Work Changes
respective sole and absolute discretion, that the scope of the Improvements should be
changed or amended, such change or amendment shall be accomplished only as follows:
(a) a change to the scope of the Improvements that does not affect the total amount to be
paid or reimbursed to Subrecipient under this Agreement shall be accomplished by a
written “Scope of Work Adjustment” form provided by City that is signed by the authorized
representatives of both City and Subrecipient; or (b) a change to the scope of the
Improvements that increases the total amount to be paid or reimbursed to Subrecipient
under this Agreement shall be made by a written amendment to this Agreement in
accordance with Section 28.19.

9.     . During construction of the Improvements, Subrecipient shallBuilder’s Risk Insurance
obtain and maintain builder’s risk or course of construction insurance covering all risks of
loss, less policy exclusions, on a completed value (non-reporting) basis, in an amount
sufficient to prevent coinsurance, but in any event not less than one hundred percent
(100%) of the completed value of the subject construction, including cost of debris
removal, but excluding foundation and excavations. Such insurance shall also: (a) grant
permission to occupy; and (b) cover, for replacement cost, all materials on or about any
offsite storage location intended for use in, or in connection with, the Improvements.
Builder’s Risk Insurance coverage shall commence at the time of contractor mobilization
for the Improvements. Builder’s Risk Insurance shall be subject to the provisions of
EXHIBIT C attached to this Agreement.

10.     . Subrecipient and all Subcontractors shallCity Prevailing Wage Requirements
comply with SDMC section 22.3019 requiring compliance with California Labor Code
sections 1720 through 1861 (State prevailing wage law) for any and all construction work
performed or funded pursuant to this Agreement cumulatively exceeding $25,000 and for
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any and all alteration, demolition, repair and maintenance work performed or funded
pursuant to this Agreement cumulatively exceeding $15,000. Pursuant to San Diego
Municipal Code section 22.3019 (“PWO”), construction work performed or funded
pursuant to this Agreement cumulatively exceeding $25,000 and alteration, demolition,
repair and maintenance work performed or funded pursuant to this Agreement
cumulatively exceeding $15,000 is subject to the State of California prevailing wage law
set forth in California Labor Code section 1720 through 1861 (“Prevailing Wage Law”) and
in undertaking any and all such work, Subrecipient and its Subcontractors shall comply
with Prevailing Wage Law, including the requirements set forth in this EXHIBIT F. This
requirement to comply with Prevailing Wage Law is in addition to any requirement to pay
“living wage” pursuant to San Diego Municipal Code section 22.4201 through 22.4245
(“LWO”). If both Prevailing Wage Law and the LWO are applicable to particular work,
Subrecipient must determine which per diem rate is highest for each classification of work
between the applicable prevailing wage rate and living wage rate, and pay the higher of
the two rates to their employees. The LWO may apply to work that is not subject to
Prevailing Wage Law.
 

10.1.     . Pursuant to PrevailingCompliance with Prevailing Wage Requirements
Wage Law, Subrecipient and its Subcontractors shall ensure that all workers who
perform work that is subject to Prevailing Wage Law are paid not less than the
prevailing rate of per diem wages, as determined by the Director of the California
Department of Industrial Relations (DIR), including work performed during the design
and preconstruction phases of construction, which encompasses, without limitation,
inspection and land surveying work.
 

10.1.1.     . Copies of the prevailing rate of per diem wages are onWage Rates
file at City’s Equal Opportunity Contracting Department and are available for
inspection to any interested Person on request. Copies of the prevailing rate of
per diem wages also may be found at
http://www.dir.ca.gov/OPRL/DPreWageDetermination.htm. Subrecipient or its
Subcontractors shall post a copy of the prevailing rate of per diem wages
determination at each job site and shall make this information available to any
interested party upon request. Subrecipient shall deliver evidence of the
required job site posting to City, within 5 calendar days after such posting.

10.1.2.     . The wage rates determined by the DIRDuration of Wage Rates
refer to expiration dates. If the published wage rate does not refer to a
predetermined wage rate to be paid after the expiration date, then the
published rate of wage shall be in effect for the term of this Agreement. If the
published wage rate refers to a predetermined wage rate to become effective
upon expiration of the published wage rate and the predetermined wage rate is
on file with the DIR, such predetermined wage rate shall become effective on
the date following the expiration date and shall apply to this Agreement in the
same manner as if it had been published in said publication. If the
predetermined wage rate refers to one or more additional expiration dates with
additional predetermined wage rates, which expiration dates occur during the
life of this Agreement, each successive predetermined wage rate shall apply to
this Agreement on the date following the expiration date of the previous wage
rate. If the last of such predetermined wage rates expires during the term of
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this Agreement, such wage rate shall apply to the balance of the term of this
Agreement.
 

10.2.     . Subrecipient and its Subcontractors shall complyPenalties for Violations
with California Labor Code section 1775, in the event a worker is paid less than the
prevailing wage rate for the work or craft in which the worker is employed.
Compliance with California Labor Code section 1775 shall be in addition to any other
applicable penalties allowed under California Labor Code section 1720-1861.

10.3.     . Subrecipient and its Subcontractors shall comply withPayroll Records
California Labor Code section 1776, which generally requires keeping accurate
payroll records, verifying and certifying payroll records, and making them available
for inspection. Subrecipient shall, and shall require its Subcontractors to, comply
with California Labor Code section 1776, including having provisions requiring such
compliance in all contracts with Subcontractors. Any requirement to submit certified
payroll records to DIR shall include, without limitation, submitting certified payroll
records to DIR through its online system for submission of certified payroll records,
as required by DIR, and submitting certified payroll records to City through City’s
web-based Labor Compliance Program (described in this EXHIBIT F, Section 10.8).
Further, Subrecipient and its Subcontractors shall furnish the records specified in
California Labor Code section1776 directly to the Labor Commissioner in the
manner required in California Labor Code section1771.4. Subrecipient is responsible
for ensuring that its Subcontractors submit certified payroll records to City, the Labor
Commissioner and DIR.

10.4.     . Subrecipient and its Subcontractors shall comply with CaliforniaApprentices
Labor Code section 1777.5, 1777.6 and 1777.7 concerning the employment and
wages of apprentices. Subrecipient shall be held responsible for its compliance and
the compliance of its Subcontractors with California Labor Code section 1777.5,
1777.6 and 1777.7.

10.5.     . Subrecipient and its Subcontractors shall comply withWorking Hours
California Labor Code section 1810 through 1815, including: (i) restricting working
hours on public works contracts to eight hours a day and forty hours a week, unless
all hours worked in excess of 8 hours per day are compensated at not less than 1½
times the basic rate of pay; and (ii) specifying penalties to be imposed on design
professionals and subcontractors of $25 per worker per day for each day the worker
works more than 8 hours per day and 40 hours per week in violation of California
Labor Code sections1810 through 1815.

10.6.     . Subrecipient shall include, at aRequired Provisions for Subcontracts
minimum, a copy of the following provisions in any contract it enters into with a
Subcontractor: California Labor Code section 1771, 1771.1, 1775, 1776, 1777.5,
1810, 1813, 1815, 1860 and 1861.

10.7.     . In accordance with California LaborLabor Code Section 1861 Certification
Code section 3700, Subrecipient and its Subcontractors are required to secure the
payment of compensation of their respective employees and by signing this
Agreement or any subcontract, respectively, Subrecipient and each of its
Subcontractors certifies that “I am aware of the provisions of Section 3700 of the
California Labor Code which require every employer to be insured against liability for
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workers’ compensation or to undertake self-insurance in accordance with the
provisions of that code, and I will comply with such provisions before commencing
the performance of the work of this contract.” Subrecipient shall include this
certification by each Subcontractor in each contract with a Subcontractor.

10.8.     . City has its own Labor Compliance ProgramLabor Compliance Program
authorized in August 2011 by DIR. City will withhold payments to Subrecipient when
payroll records are delinquent or deemed inadequate by City or another
governmental entity, or it has been established, after an investigation by City or
another governmental entity, that underpayment(s) have occurred. For questions or
assistance, please contact City’s Equal Opportunity Contracting Department at
619-236-6000.

10.9.     . All work isSubrecipient and Subcontractor Registration Requirements
subject to compliance monitoring and enforcement by DIR. A contractor or
subcontractor shall not be qualified to bid on, be listed in a bid proposal subject to
the requirements of California Public Contract Code section 4104, or engage in the
performance of any contract for public work, as defined in Prevailing Wage Law,
unless currently registered and qualified to perform the work pursuant to California
Labor Code section 1725.5. In accordance with California Labor Code section
1771.1(a), “[i]t is not a violation of this section for an unregistered contractor to
submit a bid that is authorized by Section 7029.1 of the Business and Professions
Code or by Section 10164 or 2103.5 of the Public Contract Code, provided the
contractor is registered to perform public work pursuant to Section 1725.5 at the time
the contract is awarded.”
 

10.9.1.     . A contractor’s inadvertent error in listing aInadvertent Error
subcontractor who is not registered pursuant to California Labor Code section
1725.5 in a response to a solicitation shall not be grounds for filing a bid
protest or grounds for considering the bid non-responsive, provided that any of
the following apply: (1) the subcontractor is registered prior to bid opening; (2)
within twenty-four hours after the bid opening, the subcontractor is registered
and has paid the penalty registration fee specified in Labor Code section
1725.5; or (3) the subcontractor is replaced by another registered contractor
pursuant to Public Contract Code section 4107.

10.9.2.     . A contract entered into with any contractor orCancellation
subcontractor in violation of Labor Code section 1771.1(a) shall be subject to
cancellation, provided that a contract for public work shall not be unlawful,
void, or voidable solely due to the failure of the awarding body, contractor, or
any subcontractor to comply with the requirements of California Labor Code
section 1725.5.

10.9.3.     . By entering into this Agreement, Subrecipient isVerification
certifying that it has verified or will verify that all Subcontractors used on work
subject to Prevailing Wage Law are registered with the DIR in compliance with
Labor Code sections 1771.1 and 1725.5, and shall provide proof of such
Subcontractor registration to City.
 

10.10.     . If Subrecipient or its subcontractor(s) engage in any workStop Order
without having been registered in violation of California Labor Code sections 1725.5
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or 1771.1, the Labor Commissioner shall issue and serve a stop order prohibiting the
use of the unregistered contractor(s) or unregistered subcontractor(s) on ALL public
works until the unregistered contractor(s) or unregistered subcontractor(s) is/are
registered. Failure to observe a stop order is a misdemeanor.

10.11.     . City may ask Subrecipient for the most current listList of all Subcontractors
of subcontractors (regardless of tier), along with their DIR registration numbers,
utilized in performance of any work under this Agreement at any time during
performance of this Agreement, and Subrecipient shall provide the list within ten (10)
working days of City’s request.  Additionally, Subrecipient shall provide City with a
complete list of all subcontractors utilized in performance of any work under this
Agreement (regardless of tier), within ten working days of the completion of the
work, along with their DIR registration numbers. City shall withhold payments to
Subrecipient until at least 30 days after this information is provided to City.

10.12.     . There are limited exemptions for installation,Exemptions for Small Projects
alteration, demolition, or repair work done on projects of $25,000 or less.
Subrecipient shall still comply with California Labor Code sections 1720, et. seq. The
only recognized exemptions are listed below:
 

10.12.1.     . Subrecipient will not be required to register with theRegistration
DIR for small projects. (California Labor Code section 1771.1).

10.12.2.     . The records required in California LaborCertified Payroll Records
Code section 1776 shall be required to be kept and submitted to City, but will
not be required to be submitted online with the DIR directly. Subrecipient will
need to keep those records for at least three years following the completion of
the subject work. (California Labor Code section 1771.4).

10.12.3.     . Subrecipient will not be required to hireList of all Subcontractors
only registered subcontractors and is exempt from submitting the list of all
subcontractors that is required in EXHIBIT F, Section 10.11. (California Labor
Code section 1773.3).
 

10.13.     . Subrecipient shall timely file a PWC-100 Form (orFiling of Form PWC-100
other form required by DIR) with DIR, as and when required by Prevailing Wage
Law, and concurrently deliver a copy of such filed form to City.

10.14.     . Subrecipient shall record a notice ofFiling of Notice of Completion
completion in accordance with California Civil Code section 8182, et seq., with the
Recorder for the County of San Diego, California, and concurrently deliver a copy of
such recorded notice of completion to City.
 

11.     . Subrecipient and each Subcontractor shallFederal Davis-Bacon Act Compliance
comply with the Federal “Davis-Bacon Act” (40 USC sections 3141-3144 and sections
3146-3148), as supplemented by Department of Labor regulations (29 C.F.R. Part 5), for
construction contracts in excess of $2,000. Subrecipient and each Subcontractor shall
ensure that all laborers and mechanics performing work relating to the Activity are paid at
a rate not less than the prevailing wage rate specified in a wage determination made by
the United States Secretary of Labor and are paid not less than once per week. If wage
rates higher than those required under the Davis-Bacon Act are imposed by State, City or
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other local law, nothing in this EXHIBIT F, Section 11, is intended to relieve Subrecipient
or any Subcontractor of the obligation, if any, to pay the higher wage rate. Subrecipient
and each Subcontractor shall submit certified payroll records to City on a weekly basis,
including the original statements of compliance.

12.     . Federally assistedFederally Assisted Construction Contract Required Clauses
construction contracts entered into by Subrecipient or any Subcontractor, shall include the
following clause:

During the performance of this contract, the contractor agrees as follows:
 

(1)    The contractor will not discriminate against any employee or applicant for
employment because of race, color, religion, sex, or national origin. The contractor
will take affirmative action to ensure that applicants are employed, and that
employees are treated during employment, without regard to their race, color,
religion, sex, or national origin. Such action shall include, but not be limited to the
following: employment, upgrading, demotion, or transfer, recruitment or recruitment
advertising; layoff or termination; rates of pay or other forms of compensation; and
selection for training, including apprenticeship. The contractor agrees to post in
conspicuous places, available to employees and applicants for employment, notices
to be provided by the contracting officer setting forth the provisions of this
nondiscrimination clause.

(2)    The contractor will, in all solicitations or advertisements for employees placed
by or on behalf of the contractor, state that all qualified applicants will receive
consideration for employment without regard to race, color, religion, sex, or national
origin.

(3)    The contractor will send to each labor union or representative of workers with
which he has a collective bargaining agreement or other contract or understanding,
a notice to be provided by City’s contracting officer, advising the labor union or
workers’ representative of the contractor’s commitments under this section, and shall
post copies of the notice in conspicuous places available to employees and
applicants for employment.

(4)    The contractor will comply with all provisions of Executive Order 11246 of
September 24, 1965, and of the rules, regulations, and relevant orders of the
Secretary of Labor.

(5)    The contractor will furnish all information and reports required by Executive
Order 11246 of September 24, 1965, and by rules, regulations, and orders of the
Secretary of Labor, or pursuant thereto, and will permit access to his books, records,
and accounts by City and the Secretary of Labor for purposes of investigation to
ascertain compliance with such rules, regulations, and orders.

(6)    In the event of the contractor’s noncompliance with the nondiscrimination
clauses of this contract or with any of such rules, regulations, or orders, this contract
may be canceled, terminated or suspended in whole or in part and the contractor
may be declared ineligible for further government contracts in accordance with
procedures authorized in Executive Order 11246 of September 24, 1965, and such
other sanctions may be imposed and remedies invoked as provided in Executive
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Order 11246 of September 24, 1965, or by rule, regulation, or order of the Secretary
of Labor, or as otherwise provided by law.

(7)    The contractor will include the provisions of paragraphs (1) through (7) in every
subcontract or purchase order unless exempted by rules, regulations, or orders of
the Secretary of Labor issued pursuant to section 204 of Executive Order 11246 of
September 24, 1965, so that such provisions will be binding upon each
subcontractor or vendor. The contractor will take such action with respect to any
subcontract or purchase order as may be directed by the Secretary of Labor as a
means of enforcing such provisions including sanctions for noncompliance;
provided, however, that in the event the contractor becomes involved in, or is
threatened with, litigation with a subcontractor or vendor as a result of such
direction, the contractor may request the United States to enter into such litigation to
protect the interests of the United States.”
 

13.     . In accordance with 24 C.F.R. § 570.505, if the Activity involves theDeclaration
acquisition or improvement of real property with more than $25,000 of CDBG Funds,
Subrecipient shall make and enter into the Declaration and authorizes City to record the
Declaration in the official records of the County with respect to the subject real property,
all before City disburses any CDBG Funds to Subrecipient pursuant to this Agreement.
Subrecipient represents and warrants to City that Subrecipient has the, right, power, and
authority to make and enter into the Declaration and authorize City to record the
Declaration in the official records of the County with respect to the subject real property.
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EXHIBIT G
 

DECLARATION (Form)
 
 
 

[Attached behind this cover page.]
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RECORDING REQUESTED BY
WHEN RECORDED MAIL TO:
 
 
 
 
 
 

 

                                                                                                                                                       
                            SPACE ABOVE LINE FOR RECORDER’S USE ONLY

 
 

EXEMPT FROM RECORDING FEES PURSUANT TO GOVT. CODE §27383
 

CITY OF SAN DIEGO
COMMUNITY DEVELOPMENT BLOCK GRANT PROGRAM

DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
RESTRICTING USE OF PROPERTY

(  [INSERT SUBRECIPIENT NAME OR PROPERTY IDENTIFICATION] )
 

     THIS CITY OF SAN DIEGO COMMUNITY DEVELOPMENT BLOCK GRANT
DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS RESTRICTING
USE OF PROPERTY (this “Regulatory Agreement”) is dated as of [TO BE DETERMINED
], and is made by and between the CITY OF SAN DIEGO, a California municipal
corporation (“City”), and [INSERT NAME, ENTITY FORM, AND STATE OF DOMICILE

] (“Owner”), with reference to the following recited facts (each, aOF PROPERTY OWNER
“Recital”).
 

RECITALS
 

A.    Declarant [owns fee title to or holds a leasehold interest pursuant to that certain
[INSERT DESCRIPTION OF LEASE AGREEMENT] (“Lease”)] in that certain real property
and improvements specifically described in Exhibit “A” attached to this Declaration
(“Property”);

B.    Declarant obtained a grant from City funded with United States Department of
Housing and Urban Development (“HUD”) Community Development Block Grant
(“CDBG”) program funds;

C.    Declarant intends to use the grant proceeds to improve the Property pursuant to that
certain Fiscal Year 2019 City of San Diego Community Development Block Grant
Subrecipient Agreement, dated July 1, 2018, between Declarant and City (“Agreement”);

D.    CDBG program regulations at 24 C.F.R. § 570.505 prohibit changing the use or
planned use of real property acquired or improved, in whole or in part, with more than
$25,000 of CDBG grant funds;

E.    Declarant is willing to enter into and make this Declaration to assure City of the use of
the Property for the Intended Use (defined in Section 1) for at least five (5) years after
Declarant’s improvement of the Property with the CDBG grant proceeds received from
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City pursuant to the Agreement;

F.    This Declaration shall restrict the use of the Property following the date of the first
recording of this Declaration in the official records of the County of San Diego, California
(“Recording Date”), to ensure that the Property shall, at all times from and after the
Recording Date, until expiration of this Declaration, be used for the Intended Use;

NOW, THEREFORE, IN CONSIDERATION OF THE PROMISES, COVENANTS AND
UNDERTAKINGS SET FORTH IN THIS DECLARATION AND FOR OTHER GOOD AND
VALUABLE CONSIDERATION, THE RECEIPT AND SUFFICIENCY OF WHICH ARE
ACKNOWLEDGED, DECLARANT COVENANTS, DECLARES AND AGREES FOR THE
BENEFIT OF CITY, AS FOLLOWS:

1.     . As used in this Declaration, the following words, terms or phrasesDEFINITIONS
shall have the meaning provided in the initial paragraph of this Declaration, the Recitals,
or in this Section 1, unless the specific context of usage of a particular word, term or
phrase may otherwise require:
 

1.1     . Any other Person, directly or indirectly, Controlling or Controlled by orAffiliate
under common Control with the specified Person.

1.2     . Defined in Recital C.Agreement

1.3     . Any agreement, application, certificate, document or submissionApplication
(or amendment of any of the foregoing): (a) necessary or appropriate for any
Construction, including any application for any building permit, Certificate of
Occupancy, utility service or hookup, easement, covenant, condition, restriction,
subdivision or such other instrument as Declarant may request; or (b) to enable
Declarant to seek any Approval or to operate the Property in accordance with this
Declaration.

1.4     . Any license, permit, approval, consent, certificate, ruling, variance,Approval
authorization, conditional use permit or amendment to any of the foregoing, as shall
be necessary or appropriate under any Law to commence, perform or complete any
Construction or to use or occupy the Property.

1.5     . Defined in Recital A.CDBG

1.6    Certificate of Occupancy. A “certificate of occupancy” as defined in the Uniform
Building Code published by the International Conference of Building Officials, as
adopted by the City, from time to time.

1.7     . Defined in the initial paragraph of this Declaration.City

1.8     . Collectively, City, the City Council, and the elected officials,City Parties
employees, agents and attorneys of City.

1.9     . Individually, City, the City Council, or the elected officials,City Party
employees, agents or attorneys of City.

1.10     . Any claim, loss, cost, damage, expense, liability, lien, action, cause ofClaim
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action (whether in tort, contract, under statute, at law, in equity or otherwise),
charge, award, assessment, fine or penalty of any kind (including consultant and
expert fees and expenses and investigation costs of whatever kind or nature, and if
Declarant improperly fails to provide a defense for an Indemnitee or provides a
defense under a reservation of rights, then Legal Costs of the Indemnitee) and any
judgment.

1.11     . Any temporary or permanent taking of (or of the right to useCondemnation
or occupy) all or any part of the Property by a Government through exercise of the
power of eminent domain or other similar proceeding.

1.12     . Any alteration, construction, excavation, demolition, grading,Construction
development, expansion, reconstruction, redevelopment, repair, restoration or other
work affecting the Property, including new construction.

1.13     . Possession, directly or indirectly, of the power to direct or cause theControl
direction of the management and policies of a Person, whether by ownership of
Equity Interests, by contract or otherwise.

1.14     . Exercising or having Control.Controlling and Controlled

1.15     . The County of San Diego, California.County

1.16     . Defined in the initial paragraph of this Declaration.Declarant

1.17     . Collectively, Declarant and all of the partners, members,Declarant Parties
directors, officers, employees, agents, managers and holders of Equity Interests in
Declarant.

1.18     . Any Monetary Default or Non-Monetary Default.Default

1.19     . Any and all claims, demands, damages, losses,Environmental Claim
liabilities, obligations, penalties, fines, actions, causes of action, judgments, suits,
proceedings, costs, disbursements or expenses, including Legal Costs and fees and
costs of environmental consultants and other experts, and all foreseeable and
unforeseeable damages or costs of any kind or of any nature whatsoever, directly or
indirectly, relating to or arising from any actual or alleged violation of any
Environmental Law or Hazardous Substance Discharge.

1.20     . All Federal, State, local or municipal laws, rules, orders,Environmental Law
regulations, statutes, ordinances, codes, decrees or requirements of any
Government regulating, relating to, or imposing liability or standards of conduct
concerning any Hazardous Substance, or pertaining to occupational health or
industrial hygiene (only to the extent that the occupational health or industrial
hygiene laws, ordinances, or regulations relate to Hazardous Substances affecting
the Property), occupational or environmental conditions affecting the Property, as
now or may at any later time be in effect, and any other Federal, State, local or
municipal law, statute, ordinance or regulation now in effect or later enacted that
pertains to occupational health or industrial hygiene, to the extent the occupational
health or industrial hygiene laws, ordinances or regulations relate to Hazardous
Substances affecting the Property, or the regulation or protection of the environment,



Page 53 of 66

including ambient air, soil, soil vapor, groundwater, surface water or land use.

1.21     . All or any part of any direct equity or ownership interest(s)Equity Interest
(whether stock, partnership interest, beneficial interest in a trust, membership
interest in a limited liability company, or other interest of an ownership or equity
nature) in any entity, at any tier of ownership, that directly owns or holds any
ownership or equity interest in a Person.

1.22     . The occurrence of any one or more of the following:Event of Default
 

1.22.1     . A Monetary Default that continues for ten (10)Monetary Default
calendar days after Notice from City, specifying in reasonable detail the
amount of money not paid and the nature and calculation of each such
payment, or evidence of insurance not provided;

1.22.2     . Any Non-Monetary Default that is not curedNon-Monetary Default
within thirty (30) days after Notice to Declarant describing the Non-Monetary
Default in reasonable detail. In the case of a Non-Monetary Default that cannot
with reasonable diligence be cured within thirty (30) days after the effective
date of a Notice of Default, Declarant shall only be in Default if Declarant does
not do all of the following: (a) within thirty (30) days after Notice of such
Non-Monetary Default, advise City of Declarant’s intention to take all
reasonable steps to cure such Non-Monetary Default; (b) duly commence such
cure within such thirty (30) day period; and (c) diligently prosecute such cure to
completion within a reasonable time under the circumstances.
 

1.23     . Relating or pursuant to the authority of the federal government ofFederal
the United States of America.

1.24     . Any and all courts, boards, agencies, commissions, offices orGovernment
authorities of any nature whatsoever of any governmental unit (Federal, State,
County, City, district, municipal or otherwise) whether now or later in existence.

1.25     . Any flammable substance, explosive, radioactiveHazardous Substance
material, asbestos, asbestos-containing material, polychlorinated biphenyl, chemical
known to cause cancer or reproductive toxicity, pollutant, contaminant, hazardous
waste, medical waste, toxic substance or related material, petroleum, petroleum
product or any “hazardous” or “toxic” material, substance or waste that is defined by
those or similar terms or is regulated as such under any Law, any matter, waste or
substance that is subject to any Law regulating, relating to or imposing obligations,
liability or standards of conduct concerning protection of human health, plant life,
animal life, natural resources, property or the enjoyment of life or property free from
the presence in the environment of any solid, liquid, gas, odor or any form of energy
from whatever source or in the regulations adopted pursuant to Law.

1.26     . Any deposit, discharge, generation,Hazardous Substance Discharge
release or spill of a Hazardous Substance that occurs at, on, under, into, from or
around the Property, or during transportation of any Hazardous Substance to or from
the Property, whether or not caused by a Party.

1.27     . Defined in Recital A.HUD
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1.28     . Where this Declaration states that Declarant shall “indemnify” anyIndemnify
Indemnitee from, against, or for a particular Claim, Declarant shall indemnify the
Indemnitee and defend and hold the Indemnitee harmless from and against such
Claim (alleged or otherwise). “Indemnified” shall have the correlative meaning.

1.29     . Any Person entitled to be Indemnified by Declarant under theIndemnitee
terms of this Declaration.

1.30     . The use(s) described in Exhibit “B” attached to thisIntended Use
Declaration.

1.31     . Every law, ordinance, requirement, order, proclamation, directive, ruleLaw
or regulation of any Government applicable to the Property, in any way, including
any development, Construction, use, maintenance, taxation, operation, occupancy of
or environmental condition affecting the Property, or otherwise relating to this
Declaration or any Party’s rights, obligations or remedies under this Declaration, or
any transfer of any of the foregoing, whether in force on the date of this Declaration
or passed, enacted, modified, amended or imposed at some later time, subject in all
cases, however, to any applicable waiver, variance or exemption.

1.32     . Defined in Recital B.Lease

1.33     . In reference to any Person, all reasonable costs and expensesLegal Costs
such Person incurs in any legal proceeding (or other matter for which such Person is
entitled to be reimbursed for its Legal Costs), including reasonable attorneys’ fees,
court costs and expenses, and consultant and expert witness fees and expenses.

1.34     . Any failure by Declarant to pay or deposit, when and asMonetary Default
this Declaration requires, any amount of money or evidence of any insurance
coverage required to be provided under this Declaration, whether to or with City or a
Third Person.

1.35     . The occurrence of any of the following describedNon-Monetary Default
events, except to the extent constituting a Monetary Default: (a) Declarant’s failure to
perform any of Declarant’s obligations under this Declaration; (b) Declarant’s failure
to comply with any affirmative or negative covenant or material restriction or
prohibition in this Declaration; or (c) any other event or circumstance that, with the
passage of time or giving of Notice, or both, would constitute a breach of this
Declaration by Declarant.

1.36     . Any consent, demand, designation, election, notice or requestNotice
relating to this Declaration. All Notices must be in writing.

1.37     . To give a Notice.Notify

1.38     . Collectively, City and Declarant.Parties

1.39     . Individually, either City or Declarant, as applicable.Party

1.40     . Any association, corporation, governmental entity or agency,Person
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individual, joint venture, joint-stock company, limited liability company, partnership,
trust, unincorporated organization or other entity of any kind.

1.41     . Defined in Recital A.Property

1.42     . Defined in the initial paragraph of this Declaration.Recital

1.43     . Recordation of the referencedRecord, recorded, recording or recordation
document in the official records of the County.

1.44     . Defined in Recital I.Recording Date

1.45     . The State of California.State

1.46     . The period of time beginning on the Recording Date and ending on theTerm
fifth (5th) anniversary of Declarant’s completion of the improvement of the Property
with CDBG funds received from City pursuant to the Agreement.

1.47     . Any Person that is not a Party, an Affiliate of a Party or anThird Person
elected official, officer, director, manager, shareholder, member, principal, partner,
employee or agent of a Party.

1.48     . A delay in either Party performing any obligation underUnavoidable Delay
this Declaration, arising from or on account of any cause whatsoever beyond the
Party’s reasonable control, including strikes, labor troubles or other union activities,
casualty, war, acts of terrorism, riots, litigation, governmental action or inaction,
regional natural disasters or inability to obtain required materials. Unavoidable Delay
shall not include delay caused by a Party’s financial condition or insolvency.
 

2.     .CDBG COVENANTS AND RESTRICTIONS
 

2.1     . DeclarantDeclarant Acknowledgment of Potential Impact of Declaration
acknowledges and agrees that this Declaration imposes certain covenants,
conditions and restrictions on the use and occupancy of the Property during the
Term that may not constitute the highest and best use of the Property.

2.2     . Declarant agrees that City may record or cause theAgreement to Record
recording of this Declaration against the Property in the official records of County.

2.3     . Subject to the terms, conditions and provisionsCDBG Restrictive Covenants
of this Declaration, Declarant covenants to and for the benefit of City that Declarant
shall acquire, improve, develop, own, manage and operate, or cause the
management and operation of, the Property at all times during the Term, for the
Intended Use and excluding any use inconsistent with the Intended Use.

2.4     . Declarant shall not abandon or surrender the operation of all orAbandonment
any part of the Property for the Intended Use during the Term, except due to
material casualty or Condemnation that reasonably justifies such abandonment or
surrender.

2.5     . Declarant shall, at all times during the Term and at Declarant’sCompliance
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sole cost and expense, in all material respects: (a) comply with all Laws; and (b)
procure and comply with all Approvals required by Law.
 

3.     . City shall have the right, but not the obligation, to monitor and enforceMONITORING
the obligations of Declarant under this Declaration.

4.     .HAZARDOUS SUBSTANCES
 

4.1     . Declarant shall not cause or permit to occur on, under, at or fromRestrictions
the Property during the Term: (a) any violation of any Environmental Law; or (b) the
use, generation, release, manufacture, refining, production, processing, storage or
disposal of any Hazardous Substance, or transportation to or from the Property of
any Hazardous Substance, unless both: (i) reasonably necessary and customary to
construct, operate or maintain the Property for uses this Declaration permits; and (ii)
in compliance with all Environmental Laws.

4.2     ; Clean-Up. Declarant shall, at Declarant’s sole cost and expense:Compliance
(a) comply with all Environmental Laws applicable to the Property and, to the extent
Environmental Law requires, clean up any Hazardous Substance Discharge; (b)
make all submissions to, deliver all information required by, and otherwise fully
comply with all requirements of any Government under any Environmental Law; (c) if
any Government requires any clean-up plan or clean-up because of a Hazardous
Substances Discharge, prepare and submit the required plans and all related bonds
and other financial assurances; (d) promptly and diligently carry out all such
clean-up plans; and (e) Indemnify the City Parties against any Hazardous Substance
Discharge or violation of Environmental Law, in accordance with Section 5.
Declarant’s obligations under this Section 4 shall not limit Declarant’s rights against
Third Persons (exclusive of the City Parties).
 

5.     .INDEMNITY
 

5.1     . Declarant shall Indemnify the City PartiesDeclarant’s Indemnity Obligations
against any Claim to the extent such Claim arises from: (a) any wrongful intentional
act or negligence of any Declarant Parties; (b) any Application made by or at
Declarant’s request; (c) any agreements that Declarant (or anyone claiming by or
through Declarant) makes with a Third Person regarding the Property; or (d) any
Environmental Claim attributable to any action or failure to act by one or more
Declarant Parties.

5.2     .  During the Term: (a) Declarant is and shall be responsible forNo City Liability
operation of the Property; and (b) City shall not be liable for any injury or damage to
any property (of Declarant or any other Person) or any Person occurring on or about
the Property, except to the extent caused solely by City’s gross negligence.

5.3     . The indemnity andSurvival of Indemnification and Defense Obligations
defense obligations of Declarant under this Declaration shall survive the expiration
or earlier termination of this Declaration, until any and all actual or prospective
Claims regarding any matter subject to an indemnity obligation under this
Declaration are fully, finally, absolutely and completely barred by the applicable
statutes of limitations or entry of a court judgment that cannot be appealed or further
reviewed.
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5.4     . The duty to defend under this Declaration includesImmediate Duty to Defend
Claims for which an Indemnitee may be liable without fault or strictly liable and
applies regardless of whether the issues of negligence, liability, fault, default or other
obligation on the part of Declarant or the Indemnitee have been determined. The
duty to defend applies immediately, regardless of whether the Indemnitee has paid
any sums or incurred any detriment arising out of or relating (directly or indirectly) to
any Claims. It is the express intention of the Parties that an Indemnitee be entitled to
obtain summary adjudication or summary judgment regarding Declarant’s duty to
defend the Indemnitee at any stage of any Claim within the scope of Declarant’s
indemnity obligations under this Declaration.

5.5     . Declarant acknowledges and agrees that Declarant’s duties,No Limitation
obligations and liabilities under this Declaration, including under Section 4, are in no
way limited or otherwise affected by any information any of the City Parties may
have concerning the Property or the presence within the Property of any Hazardous
Substance, whether the City Parties obtained such information from Declarant, from
their own investigations or from a Third Person.
 

6.     . City shall have no responsibility forNO CITY RESPONSIBILITY FOR PROPERTY
any Construction, management, operation, or maintenance of or on the Property,
financially or otherwise.

7.     . Declarant declares its specific intent that theCOVENANTS RUN WITH THE LAND
covenants, conditions, restrictions, reservations and agreements set forth in this
Declaration are part of a plan for the implementation of CDBG eligible activities pursuant
to 24 C.F.R. §§ 570.1 through 570.913 within the territorial jurisdiction of City, and that
each shall be deemed covenants running with the land of the Property, binding upon each
successor-in-interest of Declarant in the Property for the duration of the Term and for the
exclusive benefit of City. Regardless of classification or characterization, each of the
covenants, conditions, restrictions and agreements contained in this Declaration touch
and concern the land of the Property and each of them is expressly declared to be for the
benefit and in favor of City for the duration of the Term pursuant to the authority of 24
C.F.R. § 570.505, regardless of whether City is or remains an owner of any land or
interest in land to which such covenants, conditions, restrictions or agreements relate.
City, in the event of any Default under this Declaration, has the right to exercise all of the
rights and remedies and maintain any actions at law or suits in equity or other proper
proceedings, to enforce the curing of such Default, as provided in this Declaration.
Declarant expressly assumes the duty and obligation to perform each of the agreements
and covenants and to honor each of the conditions and restrictions set forth in this
Declaration. Each and every contract, deed or other instrument hereafter made, entered
into or performed covering or conveying all or any portion of the Property or any interest in
the Property shall incorporate all of the provisions of this Declaration, either expressly or
by reference. Each and every contract, deed or other instrument transferring any estate or
interest in the Property shall conclusively be deemed to have been made, entered into,
performed, delivered and accepted subject to the agreements, covenants, conditions,
reservations and restrictions of this Declaration, regardless of whether such agreements,
covenants, conditions, reservations and restrictions are set forth in or referenced in such
contract, deed or other instrument.
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8.     .REMEDIES
 

8.1     . If an Event of Default occurs, then City shall, in City’s sole andRemedies
absolute discretion, have the right to exercise any or all of the following described
remedies, all cumulative (so exercise of one remedy shall not preclude exercise of
another remedy), in addition to such other remedies as may be available at law or in
equity or under any other provision of this Declaration:
 

8.1.1     . City may recover from Declarant theRecover CDBG Investment
current fair market value of the Property, less any portion of such fair market
value attributable to expenditures of non-CDBG funds for acquisition of, and
improvements to, the Property.

8.1.2     . City may sue Declarant for damages orSuits Before End of Term
other relief, from time to time, without terminating this Declaration, including
action in mandamus, specific performance, or other suit, action or proceeding
at law or in equity, to require Declarant to perform the covenants or
agreements or observe the conditions or restrictions of this Declaration, or
enjoin any acts or things that may be unlawful or in violation of the rights of or
benefits to City under this Declaration, or by other action at law or in equity, as
necessary or convenient to enforce the covenants, agreements, conditions or
restrictions of this Declaration. Nothing in this Section 8.1.2 shall be construed
to prohibit City from suing Declarant following expiration or termination of the
Term, subject to applicable laws.

8.1.3     . No receipt of money by City from Declarant afterReceipt of Money
any Notice of Default shall affect any Notice previously given to Declarant, or
waive City’s right to enforce payment or deposit of any amount payable or later
falling due. Declarant agrees that after service of Notice of Default or the
commencement of suit or proceedings, or after final order or judgment, City
may demand, receive and collect any money due or thereafter falling due,
without in any manner affecting such Notice, proceeding, order, suit or
judgment, all such money collected being deemed payments on account of
Declarant’s liability to City.

8.1.4     . No failure by City to insist upon strict performanceNo Implied Waiver
of any condition, covenant, agreement, restriction or reservation of this
Declaration or to exercise any right or remedy upon a Default, and no
acceptance of full or partial payment of any amount of money due or becoming
due to City during the continuance of any such Default, shall waive any such
Default or such condition, covenant, agreement, restriction or reservation. No
obligation of Declarant under this Declaration, and no Default, shall be
modified, except by a written instrument signed by City. No waiver of any
Default shall modify this Declaration and each and every covenant, agreement,
condition, restriction and reservation of this Declaration shall continue in full
force and effect with respect to any other then-existing or subsequent Default
of such condition, covenant, agreement, restriction or reservation of this
Declaration.

8.1.5     . City may recover from Declarant all damages City incurs byDamages
reason of Declarant’s Default and reimbursement of City’s reasonable out of
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pocket costs, including Legal Costs. City may recover such damages at any
time after Declarant’s Default, including after the expiration of the Term.
Notwithstanding any Law to the contrary, City need not commence separate
actions to enforce Declarant’s obligations for each amount or payment not paid
or each month’s accrual of damages or costs for Declarant’s Default, but may
bring and prosecute a single combined action for all such damages and costs.

8.1.6     . Whether or not an Event of Default hasInjunction of Breaches
occurred, City may obtain a court order enjoining Declarant from continuing
any Default or from committing any threatened Default. Declarant specifically
and expressly acknowledges and agrees that monetary damages would not
constitute an adequate remedy to City for any Non-Monetary Default.
 

8.2     . Declarant agrees that potential monetary damages toSpecific Enforcement
City would be difficult, if not impossible, to evaluate or quantify upon Declarant’s
Non-Monetary Default under this Declaration. Therefore, in addition to any other
relief to which City may be entitled as a consequence of Declarant’s Non-Monetary
Default under this Declaration, Declarant agrees to the imposition of the remedy of
specific performance against Declarant under this Declaration.

8.3     . City shall have the exclusive power to enforce this DeclarationEnforcement
and no other Person shall have any right or power to enforce any provision of this
Declaration on behalf of City or to compel City to enforce any provision of this
Declaration against Declarant or the Property.
 

9.     .GENERAL PROVISIONS
 

9.1     . Nothing contained in this Declaration shall beRelationship of Parties
interpreted or understood by the Parties or by any Third Person, as creating the
relationship of employer and employee, principal and agent, limited or general
partnership, or joint venture between City and Declarant or Declarant’s agents,
employees or contractors. Declarant shall at all times be wholly responsible for the
manner in which Declarant or Declarant’s agents, employees or contractors, perform
any actions required of them by the terms of this Declaration. Except as otherwise
expressly provided in this Declaration, Declarant has the right to exercise full control
of employment, direction, compensation and discharge of all Persons assisting
Declarant in the acquisition, development, operation or maintenance of the Property.
Declarant shall be solely responsible for all matters relating to payment of
Declarant’s agents, employees or contractors, including compliance with tax
withholding and all other Laws governing such agents, employees or contractors.
Declarant shall be solely responsible for Declarant’s own acts and those of
Declarant’s agents, employees or contractors.

9.2     . Declarant acknowledges and agrees that this Declaration shall,Subordination
at all times and under all circumstances, be prior, paramount, and senior to any
other non-statutory lien, encumbrance, interest or estate (whether recorded or not)
relating to all or any part of the Property. City shall be under no obligation, under any
circumstance or for any reason, to subordinate all or any part of this Declaration to
any lien, encumbrance, interest, estate or other obligation of Declarant relating to all
or any part of the Property. Declarant shall obtain and record all agreements and
instruments necessary to place this Declaration in first lien position with respect to
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the Property.

9.3     . Nothing contained in this Declaration shall create or justify anyNo Claims
claim against City by any Person that Declarant may have employed or with whom
Declarant may have contracted relative to the purchase of materials, supplies or
equipment, or the furnishing or the performance of any work or services with respect
to acquisition of, Construction on, or operation or maintenance of, the Property.

9.4     . Any approvals required from a Party under this Declaration shallApprovals
not be unreasonably withheld, conditioned or delayed, except where otherwise
specifically provided in this Declaration. Wherever this Declaration states that a
Party’s approval shall be “reasonable” or not unreasonably withheld: (a) such
approval shall not be unreasonably withheld, delayed or conditioned; (b) no
withholding of approval shall be deemed reasonable, unless withheld by Notice
specifying reasonable grounds, in reasonable detail, for such withholding, and
indicating specific reasonable changes in the proposal under consideration that
would make it acceptable (if any); and (c) if a Party grants its consent to any matter,
this shall not waive its right to require such consent for any further or similar matter.

9.5     . No City Party shall be personallyNon-liability of City Officials or Employees
liable to Declarant or any successor in interest to Declarant, in any manner under
this Declaration.

9.6     . This Declaration shall be governed by the procedural andGoverning Law
substantive laws of the State, without application of conflicts of laws principles or
statutes.

9.7     . This Declaration may be amended only by a written instrumentAmendment
signed by both Parties.

9.8     . No inference in favor of or against any Party shallPrinciples of Interpretation
be drawn from the fact that such Party has drafted any part of this Declaration. A
term defined in the singular in this Declaration may be used in the plural and vice
versa, all in accordance with ordinary principles of English grammar, which govern
all language in this Declaration. The words “include” and “including” in this
Declaration shall be construed to be followed by the words: “without limitation.” Each
collective noun in this Declaration shall be interpreted as if followed by the words “(or
any part of it),” except where the context clearly requires otherwise. Every reference
to any document, including this Declaration, refers to such document as modified
from time to time (except, at City’s option, any modification that violates this
Declaration), and includes all exhibits, attachments, schedules and riders to such
document. The word “or” in this Declaration includes the word “and,” except where
the context clearly requires otherwise. Every reference to a law, statute, regulation,
order, form or similar governmental requirement refers to each such requirement as
amended, modified, renumbered, superseded or succeeded, from time to time.

9.9     . If a Party brings a legal action to enforce this Declaration orAttorney’s Fees
otherwise arising out of this Declaration, the prevailing Party in such action shall be
entitled to recover Legal Costs to be fixed by the court in which a judgment is
entered, as well as the costs of such legal action, from the other Party. For the
purposes of this Declaration, in the case of City, Legal Costs include the salaries,
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costs and overhead of the lawyers employed in the office of the City Attorney who
are legal counsel to City in such an action.

9.10     . If any term or provision of this Declaration or its application toSeverability
any Person or circumstance shall to any extent be invalid or unenforceable, then the
remainder of this Declaration, or the application of such term or provision to Persons
or circumstances, other than those as to which the term or provision is invalid or
unenforceable, shall not be affected by such invalidity. All remaining terms and
provisions of this Declaration shall be valid and be enforced to the fullest extent Law
allows.

9.11     . Time is of the essence with respect to theTime is of the Essence
performance of each term, provision, covenant, condition, restriction, reservation or
agreement contained in this Declaration.

9.12     . The titles and headings of theTitles and Headings for Reference Only
articles, paragraphs or sections of this Declaration are for convenience of reference
only and are not to be considered a part of this Declaration and shall not in any way
interpret, modify or restrict the meaning of any term, provision, covenant, condition,
restriction, reservation or agreement contained in this Declaration.

9.13     . Any and all Notices sent by a Party to another Party pursuant to orNotices
as required by this Declaration shall be proper, if in writing and transmitted to the
address of the Party designated in Exhibit “C” attached to this Declaration, by one or
more of the following methods: (a) messenger for immediate personal delivery, (b) a
nationally recognized overnight (one business day) delivery service (i.e., Federal
Express, United Parcel Service, etc.) or (c) registered or certified United States
Postal Service first-class mail, postage prepaid, and return receipt requested.
Notices may be sent in the same manner to such other addresses as a Party may
from time to time designate by Notice, in accordance with this Section 9.13. A Notice
shall be deemed received by the addressee, regardless of whether or when any
return receipt is received by the sender or the date set forth on such return receipt,
on the date the Notice is delivered by personal delivery, on the date the Notice is
delivered (or the date of the second attempted delivery, as set forth in a written
statement of the delivery service) by a nationally recognized overnight delivery
service, or three (3) calendar days after the Notice is deposited with the United
States Postal Service for delivery as provided in this Section 9.13. Rejection, other
refusal to accept or the inability to deliver a Notice because of a changed address of
which no Notice was given, shall be deemed receipt of the Notice. Any attorney
representing a Party may give any Notice on behalf of such Party. The authorized
addresses for the submission of Notices to the Parties, as of the date of this
Declaration, are set forth in Exhibit “C” attached to this Declaration.

9.14     . This Declaration includes thirteen (13) pages and threePages and Exhibits
(3) attached exhibits.

9.15     . This Declaration constitutes the entire understanding andIntegration
integrates all of the terms, conditions, covenants, restrictions, reservations, terms,
provisions and agreements of the Parties regarding the subject matter of this
Declaration, and supersedes all prior negotiations or previous agreements between
the Parties with respect to the subject matter of this Declaration.
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9.16     . None of the terms, conditions, covenants, restrictions,No Merger
reservations, terms, provisions or agreements set forth in this Declaration shall be
deemed to be merged with any deed conveying title to any estate or interest in the
Property.
 

[Remainder of page intentionally blank. Signatures appear on following page.]
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SIGNATURE PAGE
TO

COMMUNITY DEVELOPMENT BLOCK GRANT
DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS RESTRICTING USE

OF PROPERTY
( [INSERT PROPERTY ADDRESS] )

 
IN WITNESS WHEREOF, Declarant has signed, made and entered into this Declaration by and

through the signatures of its authorized representative(s), as set forth below:

 

 
 
 
 
 

Declarant:
 

[ ]TO BE INSERTED
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EXHIBIT “A”
TO

COMMUNITY DEVELOPMENT BLOCK GRANT
DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS RESTRICTING USE

OF PROPERTY
( [INSERT PROPERTY ADDRESS] )

 
Property Legal Description

[ ]TO BE INSERTED
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EXHIBIT “B”

TO
COMMUNITY DEVELOPMENT BLOCK GRANT

DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS RESTRICTING USE
OF PROPERTY

( [INSERT PROPERTY ADDRESS] )
 

Intended Use
 

 
][TO BE INSERTED
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EXHIBIT “C”
TO

COMMUNITY DEVELOPMENT BLOCK GRANT
DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS RESTRICTING USE

OF PROPERTY
( [INSERT PROPERTY ADDRESS] )

 
Notice Addresses

 

If to Declarant:

[ ]TO BE INSERTED
 
 
 

If to City:
 
 

City of San Diego
Economic Development Department
1200 Third Avenue, 14  Floorth

San Diego, CA 92101
Attention: CDBG Program Manager
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Applicabil ity 

The Project or  Program to which the construct ion work 
covered by this contract pertains is being assisted by the 
United States of America and the fol lowing Federal  Labor 
Standards Provisions are included in this Contract 
pursuant to the provisions appl icable to such Federal  
assistance. 

A.  1.  (i )  Minimum Wages.  All laborers and mechanics 
employed or working upon the site of the work, wi l l  be paid 
uncondit ional ly and not less often than once a week, and 
without subsequent deduct ion or rebate on any account 
(except such payrol l  deduct ions as are permit ted by 
regulat ions issued by the Secretary of Labor under the 
Copeland Act (29 CFR Part  3),  the fu l l  amount of wages 
and bona f ide fr inge benefi ts (or cash equivalents thereof)  
due at t ime of payment computed at rates not less than 
those contained in the wage determinat ion of the 
Secretary of Labor which is attached hereto and made a 
part  hereof,  regardless of any contractual relat ionship 
which may be al leged to exist  between the contractor and 
such laborers and mechanics.  Contribut ions made or 
costs reasonably ant ic ipated for bona f ide fr inge benef i ts 
under Sect ion l(b)(2) of the Davis-Bacon Act on behalf  of  
laborers or mechanics are considered wages paid to such 
laborers or mechanics, subject to the provisions of 29 CFR 
5.5(a)(1)(iv);  also, regular contribut ions made or costs 
incurred for more than a weekly period (but not less often 
than quarterly) under plans, funds, or programs, which 
cover the part icular weekly period, are deemed to be 
construct ively made or incurred during such weekly period. 

Such laborers and mechanics shal l  be paid the appropriate 
wage rate and fr inge benefi ts on the wage determinat ion 
for the classif icat ion of work actual ly performed, without 
regard to ski l l ,  except as provided in 29 CFR 5.5(a)(4).   
Laborers or mechanics performing work in more than one 
classif icat ion may be compensated at the rate specif ied for 
each classif icat ion for the t ime actual ly worked therein: 
Provided, That the employer’s payrol l  records accurately 
set forth the t ime spent in each classif icat ion in which 
work is performed.  The wage determinat ion (including any 
addit ional c lassif icat ion and wage rates conformed under 
29 CFR 5.5(a)(1)(i i ) and the Davis-Bacon poster (WH-
1321) shal l  be posted at al l  t imes by the contractor and i ts 
subcontractors at the site of the work in a prominent and 
accessible, place where i t  can be easi ly seen by the 
workers. 

(i i )  (a) Any class of laborers or mechanics which is not 
l isted in the wage determinat ion and which is to be 
employed under the contract shal l  be classif ied in 
conformance with the wage determinat ion.  HUD shal l  
approve an addit ional c lassif icat ion and wage rate and 
fr inge benefi ts therefor only when the fol lowing cri ter ia 
have been met: 

(1)   The work to be performed by the classif icat ion 
requested is not performed by a classif icat ion in the wage 
determinat ion; and 

(2)  The classif icat ion is  ut i l ized in the area by the 
construct ion industry;  and 

(3)  The proposed wage rate, including any bona f ide 
fr inge benefi ts,  bears a reasonable relat ionship to the 
wage rates contained in the wage determinat ion.  

(b)  I f  the contractor and the laborers and mechanics to be 
employed in the classif icat ion (i f  known), or their  
representat ives, and HUD or i ts designee agree on the 
classif icat ion and wage rate (including the amount 
designated for fr inge benefi ts where appropriate),  a report  
of the act ion taken shal l  be sent by HUD or i ts designee to 
the Administrator of the Wage and Hour Divis ion,  
Employment Standards Administrat ion, U.S. Department of 
Labor, Washington, D.C.  20210.  The Administrator,  or an 
authorized representat ive, wi l l  approve, modify,  or  
disapprove every addit ional  c lassif icat ion act ion within 30 
days of receipt and so advise HUD or i ts designee or wi l l  
not i fy HUD or i ts designee within the 30-day period that 
addit ional t ime is necessary. (Approved by the Off ice of 
Management and Budget under OMB control number 1215-
0140.)  

(c)  In the event the contractor,  the laborers or mechanics 
to be employed in the classif icat ion or their  
representat ives, and HUD or i ts designee do not agree on 
the proposed classif icat ion and wage rate (including the 
amount designated for f r inge benefi ts,  where appropriate),  
HUD or i ts designee shal l  refer the quest ions, including 
the views of al l  interested part ies and the recommendation 
of HUD or i ts designee, to the Administrator for  
determinat ion.  The Administrator,  or an authorized 
representat ive, wi l l  issue a determinat ion within 30 days of  
receipt and so advise HUD or i ts designee or wi l l  not i fy 
HUD or i ts designee within the 30-day period that 
addit ional t ime is necessary. (Approved by the Off ice of 
Management and Budget under OMB Control Number 
1215-0140.)  

(d)  The wage rate (including fr inge benefi ts where 
appropriate) determined pursuant to subparagraphs 
(1)(i i ) (b) or (c) of this paragraph, shal l  be paid to al l  
workers performing work in the classif icat ion under th is 
contract from the f irst  day on which work is performed in 
the classif icat ion.  

(i i i )   Whenever the minimum wage rate prescribed in the 
contract for  a class of  laborers or mechanics includes a 
fr inge benefi t  which is not expressed as an hourly rate, the 
contractor shal l  ei ther pay the benefi t  as stated in the 
wage determinat ion or shal l  pay another bona f ide fr inge 
benefi t  or an hourly cash equivalent thereof.  

(iv)  I f  the contractor does not make payments to a trustee 
or other third person, the contractor may consider as part  
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of the wages of any laborer or mechanic the amount of any 
costs reasonably ant ic ipated in providing bona f ide fr inge 
benefi ts under a plan or program, Provided, That the 
Secretary of Labor has found, upon the writ ten request of 
the contractor,  that the appl icable standards of the Davis-
Bacon Act have been met.  The Secretary of Labor may 
require the contractor to set aside in a separate account 
assets for the meeting of obl igat ions under the plan or 
program. (Approved by the Off ice of Management and 
Budget under OMB Control Number 1215-0140.)  

2.  Withholding.  HUD or i ts designee shal l  upon i ts own 
act ion or upon writ ten request of an authorized 
representat ive of the Department of Labor withhold or 
cause to be withheld from the contractor under this 
contract or any other Federal contract with the same prime 
contractor,  or any other Federal ly-assisted contract 
subject to Davis-Bacon prevai l ing wage requirements, 
which is held by the same prime contractor so much of the 
accrued payments or advances as may be considered 
necessary to pay laborers and mechanics, including 
apprent ices, trainees and helpers, employed by the 
contractor or any subcontractor the ful l  amount of wages 
required by the contract In the event of fai lure to pay any 
laborer or mechanic, including any apprent ice, trainee or 
helper,  employed or working on the site of the work, al l  or 
part  of the wages required by the contract,  HUD or i ts 
designee may, after wr i t ten not ice to the contractor,  
sponsor, appl icant,  or owner, take such act ion as may be 
necessary to cause the suspension of any further 
payment,  advance, or guarantee of funds unt i l  such 
violat ions have ceased.  HUD or i ts designee may, after 
wri t ten not ice to the contractor,  disburse such amounts 
withheld for and on account of the contractor or 
subcontractor to the respect ive employees to whom they 
are due.  The Comptrol ler General shal l  make such 
disbursements in the case of direct Davis-Bacon Act 
contracts. 

3.  (i)  Payrolls and basic records.  Payrol ls and basic 
records relat ing thereto shal l  be maintained by the 
contractor during the course of the work preserved for a 
period of three years thereafter for al l  laborers and 
mechanics working at the si te of the work.  Such records 
shal l  contain the name, address, and social secur i ty 
number of each such worker,  his or her correct 
c lassif icat ion, hourly rates of wages paid (including rates 
of contribut ions or costs ant ic ipated for bona f ide fr inge 
benefi ts or cash equivalents  thereof of the types described 
in Sect ion l (b)(2)(B) of the Davis-bacon Act),  dai ly and 
weekly number of hours worked, deduct ions made and 
actual wages paid.  Whenever the Secretary of Labor has 
found under 29 CFR 5.5 (a)(1)(iv) that the wages of any 
laborer or mechanic include the amount of any costs 
reasonably ant ic ipated in providing benefi ts under a plan 
or program described in Sect ion l(b)(2)(B) of the Davis-
Bacon Act,  the contractor shal l  maintain records which 
show that the commitment to provide such benefi ts is 
enforceable, that the plan or program is f inancial ly 
responsible, and that the plan or program has been 

communicated in writ ing to the laborers or mechanics 
affected, and records which show the costs ant ic ipated or 
the actual cost incurred in providing such benefi ts.  
Contractors employing apprent ices or trainees under 
approved programs shal l  maintain wr it ten evidence of the 
registrat ion of  apprent iceship programs and cert i f icat ion of  
trainee programs, the registrat ion of the apprent ices and 
trainees, and the rat ios and wage rates prescribed in the 
appl icable programs. (Approved by the Off ice of 
Management and Budget under OMB Control Numbers 
1215-0140 and 1215-0017.)  

(i i )  (a)  The contractor shal l  submit weekly for  each week 
in which any contract work is performed a copy of al l  
payrol ls to HUD or i ts designee i f  the agency is a party to 
the contract,  but i f  the agency is not such a party,  the 
contractor wi l l  submit the payrol ls to the appl icant 
sponsor, or owner,  as the case may be,  for  transmission to 
HUD or i ts designee.  The payrol ls submitted shal l  set out 
accurately and completely al l  of  the information required 
to be maintained under 29 CFR 5.5(a)(3)(i) except that ful l  
social securi ty numbers and home addresses shal l  not be 
included on weekly transmittals.   Instead the payrol ls shal l  
only need to include an individual ly ident i fying number for  
each employee (e.g.,  the last four digits of the employee’s 
social securi ty number).   The required weekly payrol l  
information may be submitted in any form desired. 
Optional  Form WH-347 is avai lable for th is purpose from 
the Wage and Hour Divis ion Web site at 
http:/ /www.dol.gov/esa/whd/forms/wh347instr.htm or i ts 
successor site.   The prime contractor is responsible for  
the submission of copies of payrol ls by al l  subcontractors.  
Contractors and subcontractors shal l  maintain the ful l  
social securi ty number and current address of each 
covered worker,  and shal l  provide them upon request to 
HUD or i ts designee i f  the agency is a party to the 
contract,  but i f  the agency is not such a party,  the 
contractor wi l l  submit the payrol ls to the appl icant 
sponsor, or owner,  as the case may be,  for  transmission to 
HUD or i ts designee, the contractor,  or the Wage and Hour 
Divis ion of the Department of Labor for  purposes of an 
invest igat ion or audit  of  compliance with prevai l ing wage 
requirements.  I t is not a violat ion of this subparagraph for 
a prime contractor to require a subcontractor to provide 
addresses and social securi ty numbers to the prime 
contractor for i ts own records, without weekly submission 
to HUD or i ts designee.  (Approved by the Off ice of 
Management and Budget under OMB Control Number 
1215-0149.)   

(b)  Each payrol l  submitted shal l  be accompanied by a 
“Statement of Compliance,”  s igned by the contractor or 
subcontractor or his or her agent who pays or supervises 
the payment of the persons employed under the contract 
and shal l  cert i fy the fol lowing: 

(1)   That the payrol l  for the payrol l  period contains the 
information required to be provided under 29 CFR 5.5 
(a)(3)(i i ),  the appropriate information is being maintained 
under 29 CFR 5.5(a)(3)(i),  and that such information is 
correct and complete; 

http://www.dol.gov/esa/whd/forms/wh347instr.htm�
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(2)  That each laborer or mechanic (including each helper,  
apprent ice, and trainee) employed on the contract during 
the payrol l  period has been paid the ful l  weekly wages 
earned, without rebate, either di rect ly or indi rect ly,  and 
that no deduct ions have been made either di rect ly or 
indirect ly from the ful l  wages earned, other than 
permissible deduct ions as set forth in 29 CFR Part 3;  

(3)  That each laborer or mechanic has been paid not less 
than the appl icable wage rates and fr inge benefi ts or cash 
equivalents for the classif icat ion of work performed, as 
specif ied in the appl icable wage determinat ion 
incorporated into the contract. 

(c)  The weekly submission of a properly executed 
cert i f icat ion set forth on the reverse side of Optional Form 
WH-347 shal l  sat isfy the requirement for submission of the 
“Statement of Compliance” required by subparagraph 
A.3.(i i )(b).  

(d)  The fals i f icat ion of any of the above cert i f icat ions may 
subject the contractor or subcontractor to civi l  or c riminal  
prosecut ion under Sect ion 1001 of Tit le 18 and Sect ion 
231 of Tit le 31 of the United States Code. 

(i i i )  The contractor or subcontractor shal l  make the 
records required under subparagraph A.3.(i) avai lable for 
inspect ion, copying, or transcript ion by authorized 
representat ives of HUD or i ts designee or the Department 
of Labor, and shal l  permit such representat ives to 
interview employees during working hours on the job.   I f 
the contractor or subcontractor fai ls to submit the required 
records or to make them avai lable, HUD or i ts designee 
may, after wri t ten not ice to the contractor,  sponsor, 
appl icant or owner, take such act ion as may be necessary 
to cause the suspension of any further payment,  advance, 
or guarantee of funds.  Furthermore, fai lure to submit the 
required records upon request or to make such records 
avai lable may be grounds for debarment act ion pursuant to 
29 CFR 5.12.  

4.  Apprentices and Trainees.   
(i )  Apprentices.  Apprent ices wil l  be permit ted to work at 
less than the predetermined rate for the work they 
performed when they are employed pursuant to and 
individual ly registered in a bona f ide apprent iceship 
program registered with the U.S. Department of Labor, 
Employment and Training Administrat ion, Off ice of  
Apprent iceship Training, Employer and Labor Services, or  
with a State Apprent iceship Agency recognized by the 
Off ice, or i f  a person is employed in his or her f i rst  90 
days of probat ionary employment as an apprent ice in such 
an apprent iceship program, who is not individual ly 
registered in the program, but who has been cert i f ied by 
the Off ice of Apprent iceship Training, Employer and Labor 
Services or a State Apprent iceship Agency (where 
appropriate) to be el igible for probat ionary employment as 
an apprent ice.  The al lowable rat io of apprent ices to 
journeymen on the job site in any craft  c lassif icat ion shal l  
not be greater than the rat io permit ted to the contractor as 
to the ent ire work force under the registered program.  Any 
worker l isted on a payrol l  at  an apprent ice wage rate, who 

is not registered or otherwise employed as stated above,  
shal l  be paid not less than the appl icable wage rate on the 
wage determinat ion for the classif icat ion of work actual ly 
performed.  In addit ion, any apprent ice performing work on 
the job site in excess of the rat io permit ted under the 
registered program shal l  be paid not less than the 
appl icable wage rate on the wage determinat ion for the 
work actual ly performed.  Where a contractor is performing 
construct ion on a project in a local i ty other than that  in 
which i ts program is registered, the rat ios and wage rates 
(expressed in percentages of the journeyman’s hourly 
rate) specif ied in the contractor’s or subcontractor’s 
registered program shal l  be observed.  Every apprent ice 
must be paid at not less than the rate specif ied in the 
registered program for the apprent ice’s level of progress, 
expressed as a percentage of the journeymen hourly rate 
specif ied in the appl icable wage determinat ion.  
Apprent ices shal l  be paid fr inge benefi ts in accordance 
with the provisions of the apprent iceship program.  I f the 
apprent iceship program does not specify fr inge benefi ts, 
apprent ices must be paid the ful l  amount of f r inge benefi ts 
l isted on the wage determinat ion for the appl icable 
classif icat ion.  I f  the Administrator determines that a 
dif ferent pract ice prevai ls for the appl icable apprent ice 
classif icat ion, fr inges shal l  be paid in accordance with that 
determinat ion.  In the event the Off ice of Apprent iceship 
Training, Employer and Labor Services, or a State 
Apprent iceship Agency recognized by the Off ice, 
withdraws approval of an apprent iceship program, the 
contractor wi l l  no longer be permit ted to ut i l ize 
apprent ices at less than the appl icable predetermined rate 
for the work performed unt i l  an acceptable program is 
approved.  

(i i )  Trainees.  Except as provided in 29 CFR 5.16,  
trainees wil l  not be permitted to work at less than the 
predetermined rate for  the work performed unless they are 
employed pursuant ‘ , to and individual ly registered in a 
program which has received prior approval,  evidenced by 
formal cert i f icat ion by the U.S. Department of Labor, 
Employment and Training Administrat ion.  The rat io of 
t rainees to journeymen on the job site shal l  not be greater 
than permit ted under the plan approved by the 
Employment and Training Administrat ion.  Every trainee 
must be paid at not less than the rate specif ied in the 
approved program for the trainee’s level of progress, 
expressed as a percentage of the journeyman hourly rate 
specif ied in the appl icable wage determinat ion.  Trainees 
shal l  be paid fr inge benefi ts in accordance with the 
provisions of the trainee program.  I f the trainee program 
does not mention fr inge benefi ts,  t rainees shal l  be paid 
the ful l  amount of f r inge benefi ts l isted on the wage 
determinat ion unless the Administrator of the Wage and 
Hour Divis ion determines that there is an apprent iceship 
program associated with the corresponding journeyman 
wage rate on the wage determinat ion which provides for 
less than ful l  f r inge benefi ts for apprent ices.  Any 
employee l isted on the payrol l  at  a trainee rate who is not 
registered and part ic ipat ing in a training plan approved by 
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the Employment and Training Administrat ion shal l  be paid 
not less than the appl icable wage rate on the wage 
determinat ion for  the work actual ly performed.  In addit ion, 
any trainee performing work on the job site in excess of 
the rat io permit ted under the registered program shal l  be 
paid not less than the appl icable wage rate on the wage 
determinat ion for the work actual ly performed.  In the 
event the Employment and Training Administrat ion 
withdraws approval of a tra ining program, the contractor 
wi l l  no longer be permit ted to ut i l ize trainees at less than 
the appl icable predetermined rate for the work performed 
unt i l  an acceptable program is approved.  

(i i i )  Equal employment opportunity.  The ut i l izat ion of 
apprent ices, trainees and journeymen under 29 CFR Part 5 
shal l  be in conformity with the equal employment 
opportunity requirements of Execut ive Order 11246, as 
amended, and 29 CFR Part 30. 

5.  Compliance with Copeland Act requirements.  The 
contractor shal l  comply with the requirements of 29 CFR 
Part 3 which are incorporated by reference in this contract 

6.  Subcontracts.  The contractor or subcontractor wi l l  
insert  in any subcontracts the clauses contained in 
subparagraphs 1 through 11 in th is paragraph A and such 
other clauses as HUD or i ts designee may by appropr iate 
instruct ions require, and a copy of the appl icable 
prevai l ing wage decision, and also a clause requiring the 
subcontractors to include these clauses in any lower t ier  
subcontracts.  The prime contractor shal l  be responsible 
for the compliance by any subcontractor or lower t ier  
subcontractor with al l  the contract c lauses in this 
paragraph.  

7.  Contract termination; debarment.  A breach of the 
contract c lauses in 29 CFR 5.5 may be  grounds for 
terminat ion of the contract and for debarment  as a 
contractor and a subcontractor as provided in 29 CFR 
5.12.  

8.  Compliance with Davis-Bacon and Related Act Requirements.  
All rul ings and interpretat ions of the Davis-Bacon and 
Related Acts contained in 29 CFR Parts 1, 3, and 5 are 
herein incorporated by reference in this contract 

9.  Disputes concerning labor standards.  Disputes 
aris ing out of the labor standards provisions of this 
contract shal l  not be subject to the general disputes 
clause of this contract.   Such disputes shal l  be resolved in 
accordance with the procedures of the Department of 
Labor set forth in 29 CFR Parts 5, 6, and 7. Disputes 
within the meaning of this c lause include disputes between 
the contractor (or any of i ts subcontractors) and HUD or 
i ts designee, the U.S. Department of Labor, or the 
employees or their representat ives. 

10.  (i)  Certification of Eligibil ity.  By entering into th is 
contract the contractor cert i f ies that neither i t  (nor he or 
she) nor any person or f i rm who has an interest in the 
contractor’s f i rm is a person or f i rm inel igible to be 
awarded Government contracts by virtue of Sect ion 3(a) of 
the Davis-Bacon Act or 29 CFR 5.12(a)(1) or to be 

awarded HUD contracts or part ic ipate in HUD programs 
pursuant to 24 CFR Part 24.  

(i i )   No part  of this contract shal l  be subcontracted to any 
person or f i rm inel igible for award of a Government 
contract by virtue of  Sect ion 3(a) of the Davis-Bacon Act 
or 29 CFR 5.12(a)(1) or to be awarded HUD contracts or 
part ic ipate in HUD programs pursuant to 24 CFR Part 24. 

(i i i )  The penalty for making false statements is prescribed 
in the U.S. Criminal Code, 18 U.S.C. 1001.  Addit ional ly,  
U.S. Criminal Code, Sect ion 1 01 0, Tit le 18, U.S.C.,  
“Federal Housing Administrat ion transact ions”,  provides in 
part :  “Whoever, for the purpose of .  .  .  inf luencing in any 
way the act ion of such Administrat ion.. . . .  makes, utters or 
publ ishes any statement knowing the same to be false. . . . . 
shal l  be f ined not more than $5,000 or imprisoned not 
more than two years, or both.”  

11.  Complaints, Proceedings, or Testimony by 
Employees.   No laborer or mechanic to whom the wage, 
salary, or other labor standards provisions of this Contract 
are appl icable shal l  be discharged or in any other manner 
discriminated against by the Contractor or any 
subcontractor because such employee has f i led any 
complaint or inst i tuted or caused to be inst i tuted any 
proceeding or has test i f ied or is about to test i fy in any 
proceeding under or relat ing to the labor standards 
appl icable under this Contract to his employer.  

B.  Contract Work Hours and Safety Standards Act.  The 
provisions of this paragraph B are applicable where the amount of the 
prime contract exceeds $100,000.  As used in this paragraph, the 
terms “laborers” and “mechanics” include watchmen and guards. 

(1)  Overtime requirements.  No contractor or subcontractor 
contracting for any part of the contract work which may require or 
involve the employment of laborers or mechanics shall require or 
permit any such laborer or mechanic in any workweek in which the 
individual is employed on such work to work in excess of 40 hours in 
such workweek unless such laborer or mechanic receives 
compensation at a rate not less than one and one-half times the basic 
rate of pay for all hours worked in excess of 40 hours in such 
workweek. 

(2)  Violation; l iabil ity for unpaid wages; l iquidated 
damages.  In the event of any violat ion of the clause set 
forth in subparagraph (1) of  this paragraph, the contractor 
and any subcontractor responsible therefor shal l  be l iable 
for the unpaid wages.  In addit ion, such contractor and 
subcontractor shal l  be l iable to the United States (in the 
case of work done under contract for the District  of  
Columbia or a terri tory,  to such District  or to such 
terri tory),  for  l iquidated damages.  Such l iquidated 
damages shal l  be computed with respect to each individual 
laborer or mechanic, including watchmen and guards, 
employed in violat ion of  the clause set forth in 
subparagraph (1) of this paragraph, in the sum of $10 for each 
calendar day on which such individual was required or permitted to 
work in excess of the standard workweek of 40 hours without payment 
of the overtime wages required by the clause set forth in sub 
paragraph (1) of this paragraph.  
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(3)  Withholding for unpaid wages and l iquidated 
damages.  HUD or i ts designee shal l  upon i ts own act ion 
or upon writ ten request of an authorized representat ive of 
the Department of Labor withhold or cause to be withheld, 
from any moneys payable on account of work performed by 
the contractor or subcontractor under any such contract or  
any other Federal  contract with the same prime contract, 
or any other Federal ly-assisted contract subject to the 
Contract Work Hours and Safety Standards Act which is 
held by the same prime contractor such sums as may be 
determined to be necessary to sat isfy any l iabi l i t ies of 
such contractor or subcontractor for unpaid wages and 
l iquidated damages as provided in the clause set forth in 
subparagraph (2) of this paragraph.  

(4)  Subcontracts.  The contractor or subcontractor shal l  
insert  in any subcontracts the clauses set forth in 
subparagraph (1) through (4) of this paragraph and also a 
clause requiring the subcontractors to include these 
clauses in any lower t ier subcontracts.  The prime 
contractor shal l  be responsible for compliance by any 
subcontractor or lower t ier subcontractor with the clauses 
set forth in subparagraphs (1) through (4) of this 
paragraph.  

C.  Health and Safety.  The provisions of this paragraph C  are 
applicable where the amount of the prime contract exceeds $100,000. 

(1)   No laborer or mechanic shal l  be required to work in 
surroundings or under working condit ions which are 
unsanitary, hazardous, or dangerous to his health and 
safety as determined under construct ion safety and heal th 
standards promulgated by the Secretary of Labor by 
regulat ion.  

(2)   The Contractor shal l  comply with al l  regulat ions 
issued by the Secretary of Labor pursuant to Tit le 29 Part 
1926 and fa i lure to comply may result  in imposit ion of 
sanct ions pursuant to the Contract Work Hours and Safety 
Standards Act,  (Publ ic Law 91-54, 83 Stat 96).   40 USC 
3701 et seq.  

(3)  The contractor shal l  include the provisions of this 
paragraph in every subcontract so that such provisions wi l l  
be binding on each subcontractor.   The contractor shal l  
take such act ion with respect to any subcontractor as the 
Secretary of Housing and Urban Development or the 
Secretary of Labor shal l  di rect as a means of enforcing 
such provisions. 
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LABOR CODE 
SECTION 1720-1743 

1720.  (a) As used in this chapter, "public works" means:
   (1) Construction, alteration, demolition, installation, or repair
work done under contract and paid for in whole or in part out of
public funds, except work done directly by any public utility company
pursuant to order of the Public Utilities Commission or other public
authority. For purposes of this paragraph, "construction" includes
work performed during the design and preconstruction phases of
construction, including, but not limited to, inspection and land
surveying work, and work performed during the postconstruction phases
of construction, including, but not limited to, all cleanup work at
the jobsite. For purposes of this paragraph, "installation" includes,
but is not limited to, the assembly and disassembly of freestanding
and affixed modular office systems.
   (2) Work done for irrigation, utility, reclamation, and
improvement districts, and other districts of this type. "Public work"
does not include the operation of the irrigation or drainage system
of any irrigation or reclamation district, except as used in Section
1778 relating to retaining wages.
   (3) Street, sewer, or other improvement work done under the
direction and supervision or by the authority of any officer or
public body of the state, or of any political subdivision or district
thereof, whether the political subdivision or district operates
under a freeholder's charter or not.
   (4) The laying of carpet done under a building lease-maintenance
contract and paid for out of public funds.
   (5) The laying of carpet in a public building done under contract
and paid for in whole or in part out of public funds.
   (6) Public transportation demonstration projects authorized
pursuant to Section 143 of the Streets and Highways Code.
   (7) (A) Infrastructure project grants from the California Advanced
Services Fund pursuant to Section 281 of the Public Utilities Code.
   (B) For purposes of this paragraph, the Public Utilities
Commission is not the awarding body or the body awarding the
contract, as defined in Section 1722.
   (b) For purposes of this section, "paid for in whole or in part
out of public funds" means all of the following:
   (1) The payment of money or the equivalent of money by the state
or political subdivision directly to or on behalf of the public works
contractor, subcontractor, or developer.
   (2) Performance of construction work by the state or political
subdivision in execution of the project.
   (3) Transfer by the state or political subdivision of an asset of
value for less than fair market price.
   (4) Fees, costs, rents, insurance or bond premiums, loans,
interest rates, or other obligations that would normally be required
in the execution of the contract, that are paid, reduced, charged at
less than fair market value, waived, or forgiven by the state or
political subdivision.
   (5) Money loaned by the state or political subdivision that is to
be repaid on a contingent basis.
   (6) Credits that are applied by the state or political subdivision
against repayment obligations to the state or political subdivision.
   (c) Notwithstanding subdivision (b):
   (1) Private residential projects built on private property are not
subject to the requirements of this chapter unless the projects are
built pursuant to an agreement with a state agency, redevelopment
agency, or local public housing authority.
   (2) If the state or a political subdivision requires a private
developer to perform construction, alteration, demolition,
installation, or repair work on a public work of improvement as a
condition of regulatory approval of an otherwise private development
project, and the state or political subdivision contributes no more
money, or the equivalent of money, to the overall project than is
required to perform this public improvement work, and the state or
political subdivision maintains no proprietary interest in the
overall project, then only the public improvement work shall thereby
become subject to this chapter.
   (3) If the state or a political subdivision reimburses a private
developer for costs that would normally be borne by the public, or
provides directly or indirectly a public subsidy to a private
development project that is de minimis in the context of the project,
an otherwise private development project shall not thereby become
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subject to the requirements of this chapter.
   (4) The construction or rehabilitation of affordable housing units
for low- or moderate-income persons pursuant to paragraph (5) or (7)
of subdivision (e) of Section 33334.2 of the Health and Safety Code
that are paid for solely with moneys from the Low and Moderate Income
Housing Fund established pursuant to Section 33334.3 of the Health
and Safety Code or that are paid for by a combination of private
funds and funds available pursuant to Section 33334.2 or 33334.3 of
the Health and Safety Code do not constitute a project that is paid
for in whole or in part out of public funds.
   (5) Unless otherwise required by a public funding program, the
construction or rehabilitation of privately owned residential
projects is not subject to the requirements of this chapter if one or
more of the following conditions are met:
   (A) The project is a self-help housing project in which no fewer
than 500 hours of construction work associated with the homes are to
be performed by the home buyers.
   (B) The project consists of rehabilitation or expansion work
associated with a facility operated on a not-for-profit basis as
temporary or transitional housing for homeless persons with a total
project cost of less than twenty-five thousand dollars ($25,000).
   (C) Assistance is provided to a household as either mortgage
assistance, downpayment assistance, or for the rehabilitation of a
single-family home.
   (D) The project consists of new construction, expansion, or
rehabilitation work associated with a facility developed by a
nonprofit organization to be operated on a not-for-profit basis to
provide emergency or transitional shelter and ancillary services and
assistance to homeless adults and children. The nonprofit
organization operating the project shall provide, at no profit, not
less than 50 percent of the total project cost from nonpublic
sources, excluding real property that is transferred or leased. Total
project cost includes the value of donated labor, materials,
architectural, and engineering services.
   (E) The public participation in the project that would otherwise
meet the criteria of subdivision (b) is public funding in the form of
below-market interest rate loans for a project in which occupancy of
at least 40 percent of the units is restricted for at least 20
years, by deed or regulatory agreement, to individuals or families
earning no more than 80 percent of the area median income.
   (d) Notwithstanding any provision of this section to the contrary,
the following projects shall not, solely by reason of this section,
be subject to the requirements of this chapter:
   (1) Qualified residential rental projects, as defined by Section
142(d) of the Internal Revenue Code, financed in whole or in part
through the issuance of bonds that receive allocation of a portion of
the state ceiling pursuant to Chapter 11.8 (commencing with Section
8869.80) of Division 1 of Title 2 of the Government Code on or before
December 31, 2003.
   (2) Single-family residential projects financed in whole or in
part through the issuance of qualified mortgage revenue bonds or
qualified veterans' mortgage bonds, as defined by Section 143 of the
Internal Revenue Code, or with mortgage credit certificates under a
Qualified Mortgage Credit Certificate Program, as defined by Section
25 of the Internal Revenue Code, that receive allocation of a portion
of the state ceiling pursuant to Chapter 11.8 (commencing with
Section 8869.80) of Division 1 of Title 2 of the Government Code on
or before December 31, 2003.
   (3) Low-income housing projects that are allocated federal or
state low-income housing tax credits pursuant to Section 42 of the
Internal Revenue Code, Chapter 3.6 (commencing with Section 50199.4)
of Part 1 of Division 31 of the Health and Safety Code, or Section
12206, 17058, or 23610.5 of the Revenue and Taxation Code, on or
before December 31, 2003.
   (e) If a statute, other than this section, or a regulation, other
than a regulation adopted pursuant to this section, or an ordinance
or a contract applies this chapter to a project, the exclusions set
forth in subdivision (d) do not apply to that project.
   (f) For purposes of this section, references to the Internal
Revenue Code mean the Internal Revenue Code of 1986, as amended, and
include the corresponding predecessor sections of the Internal
Revenue Code of 1954, as amended.
   (g) The amendments made to this section by either Chapter 938 of
the Statutes of 2001 or the act adding this subdivision shall not be
construed to preempt local ordinances requiring the payment of
prevailing wages on housing projects.

1720.2.  For the limited purposes of Article 2 (commencing with
Section 1770) of this chapter, "public works" also means any
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construction work done under private contract when all of the
following conditions exist:
   (a) The construction contract is between private persons.
   (b) The property subject to the construction contract is privately
owned, but upon completion of the construction work, more than 50
percent of the assignable square feet of the property is leased to
the state or a political subdivision for its use.
   (c) Either of the following conditions exist:
   (1) The lease agreement between the lessor and the state or
political subdivision, as lessee, was entered into prior to the
construction contract.
   (2) The construction work is performed according to plans,
specifications, or criteria furnished by the state or political
subdivision, and the lease agreement between the lessor and the state
or political subdivision, as lessee, is entered into during, or upon
completion of, the construction work.

1720.3.  (a) For the limited purposes of Article 2 (commencing with
Section 1770), "public works" also means the hauling of refuse from a
public works site to an outside disposal location, with respect to
contracts involving any state agency, including the California State
University and the University of California, or any political
subdivision of the state.
   (b) For purposes of this section, the "hauling of refuse"
includes, but is not limited to, hauling soil, sand, gravel, rocks,
concrete, asphalt, excavation materials, and construction debris. The
"hauling of refuse" shall not include the hauling of recyclable
metals such as copper, steel, and aluminum that have been separated
from other materials at the jobsite prior to transportation and that
are to be sold at fair market value to a bona fide purchaser.

1720.4.  (a) This chapter shall not apply to any of the following
work:
   (1) Any work performed by a volunteer. For purposes of this
section, "volunteer" means an individual who performs work for civic,
charitable, or humanitarian reasons for a public agency or
corporation qualified under Section 501(c)(3) of the Internal Revenue
Code as a tax-exempt organization, without promise, expectation, or
receipt of any compensation for work performed.
   (A) An individual shall be considered a volunteer only when his or
her services are offered freely and without pressure and coercion,
direct or implied, from an employer.
   (B) An individual may receive reasonable meals, lodging,
transportation, and incidental expenses or nominal nonmonetary awards
without losing volunteer status if, in the entire context of the
situation, those benefits and payments are not a substitute form of
compensation for work performed.
   (C) An individual shall not be considered a volunteer if the
person is otherwise employed for compensation at any time (i) in the
construction, alteration, demolition, installation, repair, or
maintenance work on the same project, or (ii) by a contractor, other
than a corporation qualified under Section 501(c)(3) of the Internal
Revenue Code as a tax-exempt organization, that receives payment to
perform construction, alteration, demolition, installation, repair,
or maintenance work on the same project.
   (2) Any work performed by a volunteer coordinator. For purposes of
this section, "volunteer coordinator" means an individual paid by a
corporation qualified under Section 501(c)(3) of the Internal Revenue
Code as a tax-exempt organization, to oversee or supervise
volunteers. An individual may be considered a volunteer coordinator
even if the individual performs some nonsupervisory work on a project
alongside the volunteers, so long as the individual's primary
responsibility on the project is to oversee or supervise the
volunteers rather than to perform nonsupervisory work.
   (3) Any work performed by the California Conservation Corps or by
Community Conservation Corps certified by the California Conservation
Corps pursuant to Section 14507.5 of the Public Resources Code.
   (b) This section shall apply retroactively to otherwise covered
work concluded on or after January 1, 2002, to the extent permitted
by law.
   (c) This section shall remain in effect only until January 1,
2017, and as of that date is repealed, unless a later enacted
statute, which is enacted before January 1, 2017, deletes or extends
that date.

1720.6.  For the limited purposes of Article 2 (commencing with
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Section 1770) of this chapter, "public work" also means any
construction, alteration, demolition, installation, or repair work
done under private contract when the following conditions exist:
   (a) The work is performed in connection with the construction or
maintenance of renewable energy generating capacity or energy
efficiency improvements.
   (b) The work is performed on the property of the state or a
political subdivision of the state.
   (c) Either of the following conditions exists:
   (1) More than 50 percent of the energy generated is purchased or
will be purchased by the state or a political subdivision of the
state.
   (2) The energy efficiency improvements are primarily intended to
reduce energy costs that would otherwise be incurred by the state or
a political subdivision of the state.

1721.  "Political subdivision" includes any county, city, district,
public housing authority, or public agency of the state, and
assessment or improvement districts.

1722.  "Awarding body" or "body awarding the contract" means
department, board, authority, officer or agent awarding a contract
for public work.

1722.1.  For the purposes of this chapter, "contractor" and
"subcontractor" include a contractor, subcontractor, licensee,
officer, agent, or representative thereof, acting in that capacity,
when working on public works pursuant to this article and Article 2
(commencing with Section 1770).

1723.  "Worker" includes laborer, worker, or mechanic.

1724.  "Locality in which public work is performed" means the county
in which the public work is done in cases in which the contract is
awarded by the State, and means the limits of the political
subdivision on whose behalf the contract is awarded in other cases.

1725.  "Alien" means any person who is not a born or fully
naturalized citizen of the United States.

1725.5.  A contractor shall be registered pursuant to this section
to be qualified to bid on, be listed in a bid proposal, subject to
the requirements of Section 4104 of the Public Contract Code, or
engage in the performance of any public work contract that is subject
to the requirements of this chapter. For the purposes of this
section, "contractor" includes a subcontractor as defined by Section
1722.1.
   (a) To qualify for registration under this section, a contractor
shall do all of the following:
   (1) Beginning July 1, 2014, register with the Department of
Industrial Relations in the manner prescribed by the department and
pay an initial nonrefundable application fee of three hundred dollars
($300) to qualify for registration under this section and an annual
renewal fee on or before July 1 of each year thereafter. The annual
renewal fee shall be in a uniform amount set by the Director of
Industrial Relations, and the initial registration and renewal fees
may be adjusted no more than annually by the director to support the
costs specified in Section 1771.3.
   (2) Provide evidence, disclosures, or releases as are necessary to
establish all of the following:
   (A) Workers' Compensation coverage that meets the requirements of
Division 4 (commencing with Section 3200) and includes sufficient
coverage for any worker whom the contractor employs to perform work
that is subject to prevailing wage requirements other than a
contractor who is separately registered under this section. Coverage
may be evidenced by a current and valid certificate of workers'
compensation Insurance or certification of self-insurance required
under Section 7125 of the Business and Professions Code.
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   (B) If applicable, the contractor is licensed in accordance with
Chapter 9 (commencing with Section 7000) of the Business and
Professions Code.
   (C) The contractor does not have any delinquent liability to an
employee or the state for any assessment of back wages or related
damages, interest, fines, or penalties pursuant to any final
judgment, order, or determination by a court or any federal, state,
or local administrative agency, including a confirmed arbitration
award. However, for purposes of this paragraph, the contractor shall
not be disqualified for any judgment, order, or determination that is
under appeal, provided that the contractor has secured the payment
of any amount eventually found due through a bond or other
appropriate means.
   (D) The contractor is not currently debarred under Section 1777.1
or under any other federal or state law providing for the debarment
of contractors from public works.
   (E) The contractor has not bid on a public works contract, been
listed in a bid proposal, or engaged in the performance of a contract
for public works without being lawfully registered in accordance
with this section, within the preceding 12 months or since the
effective date of the requirements set forth in subdivision (e),
whichever is earlier. If a contractor is found to be in violation of
the requirements of this paragraph, the period of disqualification
shall be waived if both of the following are true:
   (i) The contractor has not previously been found to be in
violation of the requirements of this paragraph within the preceding
12 months.
   (ii) The contractor pays an additional nonrefundable penalty
registration fee of two thousand dollars ($2,000).
   (b) Fees received pursuant to this section shall be deposited in
the State Public Works Enforcement Fund established by Section 1771.3
and shall be used only for the purposes specified in that section.
   (c) A contractor who fails to pay the renewal fee required under
paragraph (1) of subdivision (a) on or before the expiration of any
prior period of registration shall be prohibited from bidding on or
engaging in the performance of any contract for public work until
once again registered pursuant to this section. If the failure to pay
the renewal fee was inadvertent, the contractor may renew its
registration retroactively by paying an additional nonrefundable
penalty renewal fee equal to the amount of the renewal fee within 90
days of the due date of the renewal fee.
   (d) If, after a body awarding a contract accepts the contractor's
bid or awards the contract, the work covered by the bid or contract
is determined to be a public work to which Section 1771 applies,
either as the result of a determination by the director pursuant to
Section 1773.5 or a court decision, the requirements of this section
shall not apply, subject to the following requirements:
   (1) The body that awarded the contract failed, in the bid
specification or in the contract documents, to identify as a public
work that portion of the work that the determination or decision
subsequently classifies as a public work.
   (2) Within 20 days following service of notice on the awarding
body of a determination by the Director of Industrial Relations
pursuant to Section 1773.5 or a decision by a court that the contract
was for public work as defined in this chapter, the contractor and
any subcontractors are registered under this section or are replaced
by a contractor or subcontractors who are registered under this
section.
   (3) The requirements of this section shall apply prospectively
only to any subsequent bid, bid proposal, contract, or work performed
after the awarding body is served with notice of the determination
or decision referred to in paragraph (2) of this subdivision.
   (e) The requirements of this section shall apply to any bid
proposal submitted on or after March 1, 2015, and any contract for
public work, as defined in this chapter, entered into on or after
April 1, 2015.

1726.  (a) The body awarding the contract for public work shall take
cognizance of violations of this chapter committed in the course of
the execution of the contract, and shall promptly report any
suspected violations to the Labor Commissioner.
   (b) If the awarding body determines as a result of its own
investigation that there has been a violation of this chapter and
withholds contract payments, the procedures in Section 1771.6 shall
be followed.
   (c) A contractor may bring an action in a court of competent
jurisdiction to recover from an awarding body the difference between
the wages actually paid to an employee and the wages that were
required to be paid to an employee under this chapter, any penalties
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required to be paid under this chapter, and costs and attorney's fees
related to this action, if either of the following is true:
   (1) The awarding body previously affirmatively represented to the
contractor in writing, in the call for bids, or otherwise, that the
work to be covered by the bid or contract was not a "public work," as
defined in this chapter.
   (2) The awarding body received actual written notice from the
Department of Industrial Relations that the work to be covered by the
bid or contract is a "public work," as defined in this chapter, and
failed to disclose that information to the contractor before the bid
opening or awarding of the contract.

1727.  (a) Before making payments to the contractor of money due
under a contract for public work, the awarding body shall withhold
and retain therefrom all amounts required to satisfy any civil wage
and penalty assessment issued by the Labor Commissioner under this
chapter. The amounts required to satisfy a civil wage and penalty
assessment shall not be disbursed by the awarding body until receipt
of a final order that is no longer subject to judicial review.
   (b) If the awarding body has not retained sufficient money under
the contract to satisfy a civil wage and penalty assessment based on
a subcontractor's violations, the contractor shall, upon the request
of the Labor Commissioner, withhold sufficient money due the
subcontractor under the contract to satisfy the assessment and
transfer the money to the awarding body. These amounts shall not be
disbursed by the awarding body until receipt of a final order that is
no longer subject to judicial review.

1728.  In cases of contracts with assessment or improvement
districts where full payment is made in the form of a single warrant,
or other evidence of full payment, after completion and acceptance
of the work, the awarding body shall accept from the contractor in
cash a sum equal to, and in lieu of, any amount required to be
withheld, retained, or forfeited under the provisions of this
section, and said awarding body shall then release the final warrant
or payment in full.

1729.  It shall be lawful for any contractor to withhold from any
subcontractor under him sufficient sums to cover any penalties
withheld from him by the awarding body on account of the
subcontractor's failure to comply with the terms of this chapter, and
if payment has already been made to the subcontractor the contractor
may recover from him the amount of the penalty or forfeiture in a
suit at law.

1730.  The Director of Industrial Relations shall post a list of
every California code section and the language of those sections that
relate to the prevailing rate of per diem wage requirements for
workers employed on a public work project on the Internet Web site of
the Department of Industrial Relations on or before June 1, 2013,
and shall update that list each February 1 thereafter.

1734.  Any court collecting any fines or penalties under the
criminal provisions of this chapter or any of the labor laws
pertaining to public works shall as soon as practicable after the
receipt thereof deposit same with the county treasurer of the county
in which such court is situated. Amounts so deposited shall be paid
at least once a month by warrant of the county auditor drawn upon
requisition of the judge or clerk of said court, to the State
Treasurer for deposit in the General Fund.

1735.  A contractor shall not discriminate in the employment of
persons upon public works on any basis listed in subdivision (a) of
Section 12940 of the Government Code, as those bases are defined in
Sections 12926 and 12926.1 of the Government Code, except as
otherwise provided in Section 12940 of the Government Code. Every
contractor for public works who violates this section is subject to
all the penalties imposed for a violation of this chapter.
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1736.  During any investigation conducted under this part, the
Division of Labor Standards Enforcement shall keep confidential the
name of any employee who reports a violation of this chapter and any
other information that may identify the employee.

1740.  Notwithstanding any other provision of this chapter or any
other law of this State, except limitations imposed by the
Constitution, the legislative body of a political subdivision which
has received or is to receive a loan or grant of funds from the
Federal Government or a federal department or agency for public works
of that political subdivision, may provide in its call for bids in
connection with such public works that all bid specifications and
contracts and other procedures in connection with bids or contracts
shall be subject to modification to comply with revisions in federal
minimum wage schedules without the necessity of republication or
duplication of other formal statutory requirements.

1741.  (a) If the Labor Commissioner or his or her designee
determines after an investigation that there has been a violation of
this chapter, the Labor Commissioner shall with reasonable promptness
issue a civil wage and penalty assessment to the contractor or
subcontractor, or both. The assessment shall be in writing, shall
describe the nature of the violation and the amount of wages,
penalties, and forfeitures due, and shall include the basis for the
assessment. The assessment shall be served not later than 18 months
after the filing of a valid notice of completion in the office of the
county recorder in each county in which the public work or some part
thereof was performed, or not later than 18 months after acceptance
of the public work, whichever occurs last. Service of the assessment
shall be completed pursuant to Section 1013 of the Code of Civil
Procedure by first-class and certified mail to the contractor,
subcontractor, and awarding body. The assessment shall advise the
contractor and subcontractor of the procedure for obtaining review of
the assessment. The Labor Commissioner shall, to the extent
practicable, ascertain the identity of any bonding company issuing a
bond that secures the payment of wages covered by the assessment and
any surety on a bond, and shall serve a copy of the assessment by
certified mail to the bonding company or surety at the same time
service is made to the contractor, subcontractor, and awarding body.
However, no bonding company or surety shall be relieved of its
responsibilities because it failed to receive notice from the Labor
Commissioner.
   (b) Interest shall accrue on all due and unpaid wages at the rate
described in subdivision (b) of Section 3289 of the Civil Code. The
interest shall accrue from the date that the wages were due and
payable, as provided in Part 7 (commencing with Section 1720) of
Division 2, until the wages are paid.
   (c) (1) The Labor Commissioner shall maintain a public list of the
names of each contractor and subcontractor who has been found to
have committed a willful violation of Section 1775 or to whom a final
order, which is no longer subject to judicial review, has been
issued.
   (2) The list shall include the date of each assessment, the amount
of wages and penalties assessed, and the amount collected.
   (3) The list shall be updated at least quarterly, and the
contractor's or subcontractor's name shall remain on that list until
the assessment is satisfied, or for a period of three years beginning
from the date of the issuance of the assessment, whichever is later.

1741.1.  (a) The period for service of assessments shall be tolled
for the period of time required by the Director of Industrial
Relations to determine whether a project is a public work, including
a determination on administrative appeal, if applicable, pursuant to
subdivisions (b) and (c) of Section 1773.5. The period for service of
assessments shall also be tolled for the period of time that a
contractor or subcontractor fails to provide in a timely manner
certified payroll records pursuant to a request from the Labor
Commissioner or a joint labor-management committee under Section
1776, or an approved labor compliance program under Section 1771.5 or
1771.7.
   (b) (1) The body awarding the contract for public work shall
furnish, within 10 days after receipt of a written request from the
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Labor Commissioner, a copy of the valid notice of completion for the
public work filed in the office of the county recorder, or a document
evidencing the awarding body's acceptance of the public work on a
particular date, whichever occurs later, by first-class mail
addressed to the office of the Labor Commissioner that is listed on
the written request. If, at the time of receipt of the Labor
Commissioner's written request, a valid notice of completion has not
been filed by the awarding body in the office of the county recorder
and there is no document evidencing the awarding body's acceptance of
the public work on a particular date, the awarding body shall so
notify the office of the Labor Commissioner that is listed on the
written request. Thereafter, the awarding body shall furnish copies
of the applicable document within 10 days after filing a valid notice
of completion with the county recorder's office, or within 10 days
of the awarding body's acceptance of the public work on a particular
date.
   (2) If the awarding body fails to timely furnish the Labor
Commissioner with the documents identified in paragraph (1), the
period for service of assessments under Section 1741 shall be tolled
until the Labor Commissioner's actual receipt of the valid notice of
completion for the public work or a document evidencing the awarding
body's acceptance of the public work on a particular date.
   (c) The tolling provisions in this section shall also apply to the
period of time for commencing an action brought by a joint
labor-management committee pursuant to Section 1771.2.

1742.  (a) An affected contractor or subcontractor may obtain review
of a civil wage and penalty assessment under this chapter by
transmitting a written request to the office of the Labor
Commissioner that appears on the assessment within 60 days after
service of the assessment. If no hearing is requested within 60 days
after service of the assessment, the assessment shall become final.
   (b) Upon receipt of a timely request, a hearing shall be commenced
within 90 days before the director, who shall appoint an impartial
hearing officer possessing the qualifications of an administrative
law judge pursuant to subdivision (b) of Section 11502 of the
Government Code. The appointed hearing officer shall be an employee
of the department, but shall not be an employee of the Division of
Labor Standards Enforcement. The contractor or subcontractor shall be
provided an opportunity to review evidence to be utilized by the
Labor Commissioner at the hearing within 20 days of the receipt of
the written request for a hearing. Any evidence obtained by the Labor
Commissioner subsequent to the 20-day cutoff shall be promptly
disclosed to the contractor or subcontractor.
   The contractor or subcontractor shall have the burden of proving
that the basis for the civil wage and penalty assessment is
incorrect. The assessment shall be sufficiently detailed to provide
fair notice to the contractor or subcontractor of the issues at the
hearing.
   Within 45 days of the conclusion of the hearing, the director
shall issue a written decision affirming, modifying, or dismissing
the assessment. The decision of the director shall consist of a
notice of findings, findings, and an order. This decision shall be
served on all parties and the awarding body pursuant to Section 1013
of the Code of Civil Procedure by first-class mail at the last known
address of the party on file with the Labor Commissioner. Within 15
days of the issuance of the decision, the director may reconsider or
modify the decision to correct an error, except that a clerical error
may be corrected at any time.
   The director shall adopt regulations setting forth procedures for
hearings under this subdivision.
   (c) An affected contractor or subcontractor may obtain review of
the decision of the director by filing a petition for a writ of
mandate to the appropriate superior court pursuant to Section 1094.5
of the Code of Civil Procedure within 45 days after service of the
decision. If no petition for writ of mandate is filed within 45 days
after service of the decision, the order shall become final. If it is
claimed in a petition for writ of mandate that the findings are not
supported by the evidence, abuse of discretion is established if the
court determines that the findings are not supported by substantial
evidence in the light of the whole record.
   (d) A certified copy of a final order may be filed by the Labor
Commissioner in the office of the clerk of the superior court in any
county in which the affected contractor or subcontractor has property
or has or had a place of business. The clerk, immediately upon the
filing, shall enter judgment for the state against the person
assessed in the amount shown on the certified order.
   (e) A judgment entered pursuant to this section shall bear the
same rate of interest and shall have the same effect as other
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judgments and shall be given the same preference allowed by law on
other judgments rendered for claims for taxes. The clerk shall not
charge for the service performed by him or her pursuant to this
section.
   (f) An awarding body that has withheld funds in response to a
civil wage and penalty assessment under this chapter shall, upon
receipt of a certified copy of a final order that is no longer
subject to judicial review, promptly transmit the withheld funds, up
to the amount of the certified order, to the Labor Commissioner.
   (g) This section shall provide the exclusive method for review of
a civil wage and penalty assessment by the Labor Commissioner under
this chapter or the decision of an awarding body to withhold contract
payments pursuant to Section 1771.5.

1742.1.  (a) After 60 days following the service of a civil wage and
penalty assessment under Section 1741 or a notice of withholding
under subdivision (a) of Section 1771.6, the affected contractor,
subcontractor, and surety on a bond or bonds issued to secure the
payment of wages covered by the assessment or notice shall be liable
for liquidated damages in an amount equal to the wages, or portion
thereof, that still remain unpaid. If the assessment or notice
subsequently is overturned or modified after administrative or
judicial review, liquidated damages shall be payable only on the
wages found to be due and unpaid.
   Additionally, if the contractor or subcontractor demonstrates to
the satisfaction of the director that he or she had substantial
grounds for appealing the assessment or notice with respect to a
portion of the unpaid wages covered by the assessment or notice, the
director may exercise his or her discretion to waive payment of the
liquidated damages with respect to that portion of the unpaid wages.
Any liquidated damages shall be distributed to the employee along
with the unpaid wages. Section 203.5 shall not apply to claims for
prevailing wages under this chapter.
   (b) Notwithstanding subdivision (a), there shall be no liability
for liquidated damages if the full amount of the assessment or
notice, including penalties, has been deposited with the Department
of Industrial Relations, within 60 days following service of the
assessment or notice, for the department to hold in escrow pending
administrative and judicial review. The department shall release such
funds, plus any interest earned, at the conclusion of all
administrative and judicial review to the persons and entities who
are found to be entitled to such funds.
   (c) The Labor Commissioner shall, upon receipt of a request from
the affected contractor or subcontractor within 30 days following the
service of a civil wage and penalty assessment under Section 1741,
afford the contractor or subcontractor the opportunity to meet with
the Labor Commissioner or his or her designee to attempt to settle a
dispute regarding the assessment without the need for formal
proceedings. The awarding body shall, upon receipt of a request from
the affected contractor or subcontractor within 30 days following the
service of a notice of withholding under subdivision (a) of Section
1771.6, afford the contractor or subcontractor the opportunity to
meet with the designee of the awarding body to attempt to settle a
dispute regarding the notice without the need for formal proceedings.
The settlement meeting may be held in person or by telephone and
shall take place before the expiration of the 60-day period for
seeking administrative review. No evidence of anything said or any
admission made for the purpose of, in the course of, or pursuant to,
the settlement meeting is admissible or subject to discovery in any
administrative or civil proceeding. No writing prepared for the
purpose of, in the course of, or pursuant to, the settlement meeting,
other than a final settlement agreement, is admissible or subject to
discovery in any administrative or civil proceeding. The assessment
or notice shall advise the contractor or subcontractor of the
opportunity to request a settlement meeting.
   (d) This section shall become operative on January 1, 2007.

1743.  (a) The contractor and subcontractor shall be jointly and
severally liable for all amounts due pursuant to a final order under
this chapter or a judgment thereon. The Labor Commissioner shall
first exhaust all reasonable remedies to collect the amount due from
the subcontractor before pursuing the claim against the contractor.
   (b) From the amount collected, the wage claim shall be satisfied
prior to the amount being applied to penalties. If insufficient money
is recovered to pay each worker in full, the money shall be prorated
among all workers.
   (c) Wages for workers who cannot be located shall be placed in the
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Industrial Relations Unpaid Wage Fund and held in trust for the
workers pursuant to Section 96.7. Penalties shall be paid into the
General Fund.
   (d) A final order under this chapter or a judgment thereon shall
be binding, with respect to the amount found to be due, on a bonding
company issuing a bond that secures the payment of wages and a surety
on a bond. The limitations period of any action on a payment bond
shall be tolled pending a final order that is no longer subject to
judicial review.
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LABOR CODE 
SECTION 1770-1784 

1770.  The Director of the Department of Industrial Relations shall
determine the general prevailing rate of per diem wages in accordance
with the standards set forth in Section 1773, and the director's
determination in the matter shall be final except as provided in
Section 1773.4. Nothing in this article, however, shall prohibit the
payment of more than the general prevailing rate of wages to any
workman employed on public work. Nothing in this act shall permit any
overtime work in violation of Article 3 of this chapter.

1771.  Except for public works projects of one thousand dollars
($1,000) or less, not less than the general prevailing rate of per
diem wages for work of a similar character in the locality in which
the public work is performed, and not less than the general
prevailing rate of per diem wages for holiday and overtime work fixed
as provided in this chapter, shall be paid to all workers employed
on public works.
   This section is applicable only to work performed under contract,
and is not applicable to work carried out by a public agency with its
own forces. This section is applicable to contracts let for
maintenance work.

1771.1.  (a) A contractor or subcontractor shall not be qualified to
bid on, be listed in a bid proposal, subject to the requirements of
Section 4104 of the Public Contract Code, or engage in the
performance of any contract for public work, as defined in this
chapter, unless currently registered and qualified to perform public
work pursuant to Section 1725.5. It is not a violation of this
section for an unregistered contractor to submit a bid that is
authorized by Section 7029.1 of the Business and Professions Code or
by Section 10164 or 20103.5 of the Public Contract Code, provided the
contractor is registered to perform public work pursuant to Section
1725.5 at the time the contract is awarded.
   (b) Notice of the requirement described in subdivision (a) shall
be included in all bid invitations and public works contracts, and a
bid shall not be accepted nor any contract or subcontract entered
into without proof of the contractor or subcontractor's current
registration to perform public work pursuant to Section 1725.5.
   (c) An inadvertent error in listing a subcontractor who is not
registered pursuant to Section 1725.5 in a bid proposal shall not be
grounds for filing a bid protest or grounds for considering the bid
nonresponsive, provided that any of the following apply:
   (1) The subcontractor is registered prior to the bid opening.
   (2) Within 24 hours after the bid opening, the subcontractor is
registered and has paid the penalty registration fee specified in
subparagraph (E) of paragraph (2) of subdivision (a) of Section
1725.5.
   (3) The subcontractor is replaced by another registered
subcontractor pursuant to Section 4107 of the Public Contract Code.
   (d) Failure by a subcontractor to be registered to perform public
work as required by subdivision (a) shall be grounds under Section
4107 of the Public Contract Code for the contractor, with the consent
of the awarding authority, to substitute a subcontractor who is
registered to perform public work pursuant to Section 1725.5 in place
of the unregistered subcontractor.
   (e) The department shall maintain on its Internet Web site a list
of contractors who are currently registered to perform public work
pursuant to Section 1725.5.
   (f) A contract entered into with any contractor or subcontractor
in violation of subdivision (a) shall be subject to cancellation,
provided that a contract for public work shall not be unlawful, void,
or voidable solely due to the failure of the awarding body,
contractor, or any subcontractor to comply with the requirements of
Section 1725.5 or this section.
   (g) This section shall apply to any bid proposal submitted on or
after March 1, 2015, and any contract for public work entered into on
or after April 1, 2015.
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1771.2.  (a) A joint labor-management committee established pursuant
to the federal Labor Management Cooperation Act of 1978 (29 U.S.C.
Sec. 175a) may bring an action in any court of competent jurisdiction
against an employer that fails to pay the prevailing wage to its
employees, as required by this article. This action shall be
commenced not later than 18 months after the filing of a valid notice
of completion in the office of the county recorder in each county in
which the public work or some part thereof was performed, or not
later than 18 months after acceptance of the public work, whichever
occurs last.
   (b) (1) In an action brought pursuant to this section, the court
shall award restitution to an employee for unpaid wages, plus
interest, under Section 3289 of the Civil Code from the date that the
wages became due and payable, and liquidated damages equal to the
amount of unpaid wages owed, and may impose civil penalties, only
against an employer that failed to pay the prevailing wage to its
employees, in accordance with Section 1775, injunctive relief, or any
other appropriate form of equitable relief. The court shall follow
the same standards and have the same discretion in setting the amount
of penalties as are provided by subdivision (a) of Section 1775. The
court shall award a prevailing joint labor-management committee its
reasonable attorney's fees and costs incurred in maintaining the
action, including expert witness fees.
   (2) An action pursuant to this section shall not be based on the
employer's misclassification of the craft of a worker in its
certified payroll records.
   (3) Liquidated damages shall be awarded only if the complaint
alleges with specificity the wages due and unpaid to the individual
workers, including how that amount was calculated, and the defendant
fails to pay the wages, deposit that amount with the court to be held
in escrow, or provide proof to the court of an adequate surety bond
to cover the wages, within 60 days of service of the complaint.
Liquidated damages shall be awarded only on the wages found to be due
and unpaid. Additionally, if the defendant demonstrates to the
satisfaction of the court that the defendant had substantial grounds
for contesting that a portion of the allegedly unpaid wages were
owed, the court may exercise its discretion to waive the payment of
the liquidated damages with respect to that portion of the unpaid
wages.
   (4) This subdivision does not limit any other available remedies
for a violation of this chapter.

1771.3.  (a) The State Public Works Enforcement Fund is hereby
created as a special fund in the State Treasury to be available upon
appropriation of the Legislature. All registration fees collected
pursuant to Section 1725.5 and any other moneys as are designated by
statute or order shall be deposited in the fund for the purposes
specified in subdivision (b).
   (b) Moneys in the State Public Works Enforcement Fund shall be
used only for the following purposes:
   (1) The reasonable costs of administering the registration of
contractors and subcontractors to perform public work pursuant to
Section 1725.5.
   (2) The costs and obligations associated with the administration
and enforcement of the requirements of this chapter by the Department
of Industrial Relations.
   (3) The monitoring and enforcement of any requirement of this code
by the Labor Commissioner on a public works project or in connection
with the performance of public work as defined pursuant to this
chapter.
   (c) The annual contractor registration renewal fee specified in
subdivision (a) of Section 1725.5, and any adjusted application or
renewal fee, shall be set in amounts that are sufficient to support
the annual appropriation approved by the Legislature for the State
Public Works Enforcement Fund and not result in a fund balance
greater than 25 percent of the appropriation. Any yearend balance in
the fund greater than 25 percent of the appropriation shall be
applied as a credit when determining any fee adjustments for the
subsequent fiscal year.
   (d) To provide adequate cashflow for the purposes specified in
subdivision (b), the Director of Finance, with the concurrence of the
Secretary of the Labor and Workforce Development Agency, may approve
a short-term loan each fiscal year from the Labor and Workforce
Development Fund to the State Public Works Enforcement Fund.
   (1) The maximum amount of the annual loan allowable may be up to,
but shall not exceed 50 percent of the appropriation authority of the
State Public Works Enforcement Fund in the same year in which the
loan was made.
   (2) For the purposes of this section, a "short-term loan" is a
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transfer that is made subject to both of the following conditions:
   (A) Any amount loaned is to be repaid in full during the same
fiscal year in which the loan was made, except that repayment may be
delayed until a date not more than 30 days after the date of
enactment of the annual Budget Act for the subsequent fiscal year.
   (B) Loans shall be repaid whenever the funds are needed to meet
cash expenditure needs in the loaning fund or account.

1771.4.  (a) All of the following are applicable to all public works
projects that are otherwise subject to the requirements of this
chapter:
   (1) The call for bids and contract documents shall specify that
the project is subject to compliance monitoring and enforcement by
the Department of Industrial Relations.
   (2) The awarding body shall post or require the prime contractor
to post job site notices, as prescribed by regulation.
   (3) Each contractor and subcontractor shall furnish the records
specified in Section 1776 directly to the Labor Commissioner, in the
following manner:
   (A) At least monthly or more frequently if specified in the
contract with the awarding body.
   (B) In a format prescribed by the Labor Commissioner.
   (4) The department shall undertake those activities it deems
necessary to monitor and enforce compliance with prevailing wage
requirements.
   (b) The Labor Commissioner may exempt a public works project from
compliance with all or part of the requirements of subdivision (a) of
this section if either of the following occurs:
   (1) The awarding body has enforced an approved labor compliance
program, as defined in Section 1771.5, on all public works projects
under its authority, except those deemed exempt pursuant to
subdivision (a) of Section 1771.5, continuously since December 31,
2011.
   (2) The awarding body has entered into a collective bargaining
agreement that binds all contractors performing work on the project
and that includes a mechanism for resolving disputes about the
payment of wages.
   (c) (1) The requirements of paragraph (1) of subdivision (a) shall
only apply to contracts for public works projects awarded on or
after January 1, 2015.
   (2) The requirements of paragraph (3) of subdivision (a) shall
only apply to the following projects:
   (A) Projects that were subject to a requirement to furnish records
to the Compliance Monitoring Unit pursuant to Section 16461 of Title
8 of the California Code of Regulations, prior to the effective date
of this section.
   (B) Projects for which the initial contract is awarded on or after
April 1, 2015.
   (C) Any other ongoing project in which the Labor Commissioner
directs the contractors or subcontractors on the project to furnish
records in accordance with paragraph (3) of subdivision (a).
   (D) All projects, whether new or ongoing, on or after January 1,
2016.

1771.5.  (a) Notwithstanding Section 1771, an awarding body may
choose not to require the payment of the general prevailing rate of
per diem wages or the general prevailing rate of per diem wages for
holiday and overtime work for any public works project of twenty-five
thousand dollars ($25,000) or less when the project is for
construction work, or for any public works project of fifteen
thousand dollars ($15,000) or less when the project is for
alteration, demolition, repair, or maintenance work, if the awarding
body has elected to initiate and has been approved by the Director of
Industrial Relations to enforce a labor compliance program pursuant
to subdivision (b) for every public works project under the authority
of the awarding body.
   (b) For purposes of this section, a labor compliance program shall
include, but not be limited to, the following requirements:
   (1) All bid invitations and public works contracts shall contain
appropriate language concerning the requirements of this chapter.
   (2) A prejob conference shall be conducted with the contractor and
subcontractors to discuss federal and state labor law requirements
applicable to the contract.
   (3) Project contractors and subcontractors shall maintain and
furnish, at a designated time, a certified copy of each weekly
payroll containing a statement of compliance signed under penalty of
perjury.
   (4) The awarding body shall review, and, if appropriate, audit
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payroll records to verify compliance with this chapter.
   (5) The awarding body shall withhold contract payments when
payroll records are delinquent or inadequate.
   (6) The awarding body shall withhold contract payments equal to
the amount of underpayment and applicable penalties when, after
investigation, it is established that underpayment has occurred.
   (7) The awarding body shall comply with any other prevailing wage
monitoring and enforcement activities that are required to be
conducted by labor compliance programs by the Department of
Industrial Relations.
   (c) For purposes of this chapter, "labor compliance program" means
a labor compliance program that is approved, as specified in state
regulations, by the Director of Industrial Relations.
   (d) For purposes of this chapter, the Director of Industrial
Relations may revoke the approval of a labor compliance program in
the manner specified in state regulations.

1771.6.  (a) Any awarding body that enforces this chapter in
accordance with Section 1726 or 1771.5 shall provide notice of the
withholding of contract payments to the contractor and subcontractor,
if applicable. The notice shall be in writing and shall describe the
nature of the violation and the amount of wages, penalties, and
forfeitures withheld. Service of the notice shall be completed
pursuant to Section 1013 of the Code of Civil Procedure by
first-class and certified mail to the contractor and subcontractor,
if applicable. The notice shall advise the contractor and
subcontractor, if applicable, of the procedure for obtaining review
of the withholding of contract payments.
   The awarding body shall also serve a copy of the notice by
certified mail to any bonding company issuing a bond that secures the
payment of wages covered by the notice and to any surety on a bond,
if their identities are known to the awarding body.
   (b) The withholding of contract payments in accordance with
Section 1726 or 1771.5 shall be reviewable under Section 1742 in the
same manner as if the notice of the withholding was a civil penalty
order of the Labor Commissioner under this chapter. If review is
requested, the Labor Commissioner may intervene to represent the
awarding body.
   (c) Pending a final order, or the expiration of the time period
for seeking review of the notice of the withholding, the awarding
body shall not disburse any contract payments withheld.
   (d) From the amount recovered, the wage claim shall be satisfied
prior to the amount being applied to penalties. If insufficient money
is recovered to pay each worker in full, the money shall be prorated
among all workers.
   (e) Wages for workers who cannot be located shall be placed in the
Industrial Relations Unpaid Wage Fund and held in trust for the
workers pursuant to Section 96.7. Penalties shall be paid into the
General Fund of the awarding body that has enforced this chapter
pursuant to Section 1771.5.

1771.7.  (a) (1) For contracts specified in subdivision (f), an
awarding body that chooses to use funds derived from either the
Kindergarten-University Public Education Facilities Bond Act of 2002
or the Kindergarten-University Public Education Facilities Bond Act
of 2004 for a public works project, shall initiate and enforce, or
contract with a third party to initiate and enforce, a labor
compliance program, as described in subdivision (b) of Section
1771.5, with respect to that public works project.
   (2) If an awarding body described in paragraph (1) chooses to
contract with a third party to initiate and enforce a labor
compliance program for a project described in paragraph (1), that
third party shall not review the payroll records of its own employees
or the employees of its subcontractors, and the awarding body or an
independent third party shall review these payroll records for
purposes of the labor compliance program.
   (b) This section applies to public works that commence on or after
April 1, 2003. For purposes of this subdivision, work performed
during the design and preconstruction phases of construction,
including, but not limited to, inspection and land surveying work,
does not constitute the commencement of a public work.
   (c) (1) For purposes of this section, if any campus of the
California State University chooses to use the funds described in
subdivision (a), then the "awarding body" is the Chancellor of the
California State University. For purposes of this subdivision, if the
chancellor is required by subdivision (a) to initiate and enforce,
or to contract with a third party to initiate and enforce, a labor
compliance program, then in addition to the requirements described in
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subdivision (b) of Section 1771.5, the Chancellor of the California
State University shall review the payroll records on at least a
monthly basis to ensure the awarding body's compliance with the labor
compliance program.
   (2) For purposes of this subdivision, if an awarding body
described in subdivision (a) is the University of California or any
campus of that university, and that awarding body is required by
subdivision (a) to initiate and enforce, or to contract with a third
party to initiate and enforce, a labor compliance program, then in
addition to the requirements described in subdivision (b) of Section
1771.5, the payroll records shall be reviewed on at least a monthly
basis to ensure the awarding body's compliance with the labor
compliance program.
   (d) (1) An awarding body described in subdivision (a) shall make a
written finding that the awarding body has initiated and enforced,
or has contracted with a third party to initiate and enforce, the
labor compliance program described in subdivision (a).
   (2) (A) If an awarding body described in subdivision (a) is a
school district, the governing body of that district shall transmit
to the State Allocation Board, in the manner determined by that
board, a copy of the finding described in paragraph (1).
   (B) The State Allocation Board shall not release the funds
described in subdivision (a) to an awarding body that is a school
district until the State Allocation Board has received the written
finding described in paragraph (1).
   (C) If the State Allocation Board conducts a postaward audit
procedure with respect to an award of the funds described in
subdivision (a) to an awarding body that is a school district, the
State Allocation Board shall verify, in the manner determined by that
board, that the school district has complied with the requirements
of this subdivision.
   (3) If an awarding body described in subdivision (a) is a
community college district, the Chancellor of the California State
University, or the office of the President of the University of
California or any campus of the University of California, that
awarding body shall transmit, in the manner determined by the
Director of Industrial Relations, a copy of the finding described in
paragraph (1) to the director of that department, or the director of
any successor agency that is responsible for the oversight of
employee wage and employee work hours laws.
   (e) Because the reasonable costs directly related to monitoring
and enforcing compliance with the prevailing wage requirements are
necessary oversight activities, integral to the cost of construction
of the public works projects, notwithstanding Section 17070.63 of the
Education Code, the grant amounts as described in Chapter 12.5
(commencing with Section 17070.10) of Part 10 of Division 1 of Title
1 of the Education Code for the costs of a new construction or
modernization project shall include the state's share of the
reasonable and directly related costs of the labor compliance program
used to monitor and enforce compliance with prevailing wage
requirements.
   (f) This section shall only apply to contracts awarded prior to
January 1, 2012.

1772.  Workers employed by contractors or subcontractors in the
execution of any contract for public work are deemed to be employed
upon public work.

1773.  The body awarding any contract for public work, or otherwise
undertaking any public work, shall obtain the general prevailing rate
of per diem wages and the general prevailing rate for holiday and
overtime work in the locality in which the public work is to be
performed for each craft, classification, or type of worker needed to
execute the contract from the Director of Industrial Relations. The
holidays upon which those rates shall be paid need not be specified
by the awarding body, but shall be all holidays recognized in the
applicable collective bargaining agreement. If the prevailing rate is
not based on a collectively bargained rate, the holidays upon which
the prevailing rate shall be paid shall be as provided in Section
6700 of the Government Code.
   In determining the rates, the Director of Industrial Relations
shall ascertain and consider the applicable wage rates established by
collective bargaining agreements and the rates that may have been
predetermined for federal public works, within the locality and in
the nearest labor market area. Where the rates do not constitute the
rates actually prevailing in the locality, the director shall obtain
and consider further data from the labor organizations and employers
or employer associations concerned, including the recognized
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collective bargaining representatives for the particular craft,
classification, or type of work involved. The rate fixed for each
craft, classification, or type of work shall be not less than the
prevailing rate paid in the craft, classification, or type of work.
   If the director determines that the rate of prevailing wage for
any craft, classification, or type of worker is the rate established
by a collective bargaining agreement, the director may adopt that
rate by reference as provided for in the collective bargaining
agreement and that determination shall be effective for the life of
the agreement or until the director determines that another rate
should be adopted.

1773.1.  (a) Per diem wages, as the term is used in this chapter or
in any other statute applicable to public works, includes employer
payments for the following:
   (1) Health and welfare.
   (2) Pension.
   (3) Vacation.
   (4) Travel.
   (5) Subsistence.
   (6) Apprenticeship or other training programs authorized by
Section 3093, to the extent that the cost of training is reasonably
related to the amount of the contributions.
   (7) Worker protection and assistance programs or committees
established under the federal Labor Management Cooperation Act of
1978 (29 U.S.C. Sec. 175a), to the extent that the activities of the
programs or committees are directed to the monitoring and enforcement
of laws related to public works.
   (8) Industry advancement and collective bargaining agreements
administrative fees, provided that these payments are required under
a collective bargaining agreement pertaining to the particular craft,
classification, or type of work within the locality or the nearest
labor market area at issue.
   (9) Other purposes similar to those specified in paragraphs (1) to
(8), inclusive.
   (b) Employer payments include all of the following:
   (1) The rate of contribution irrevocably made by the employer to a
trustee or third person pursuant to a plan, fund, or program.
   (2) The rate of actual costs to the employer reasonably
anticipated in providing benefits to workers pursuant to an
enforceable commitment to carry out a financially responsible plan or
program communicated in writing to the workers affected.
   (3) Payments to the California Apprenticeship Council pursuant to
Section 1777.5.
   (c) Employer payments are a credit against the obligation to pay
the general prevailing rate of per diem wages. However, credit shall
not be granted for benefits required to be provided by other state or
federal law, or for payments made to monitor and enforce laws
related to public works if those payments are not made to a program
or committee established under the federal Labor Management
Cooperation Act of 1978 (29 U.S.C. Sec. 175a). Credits for employer
payments also shall not reduce the obligation to pay the hourly
straight time or overtime wages found to be prevailing. However, an
increased employer payment contribution that results in a lower
hourly straight time or overtime wage shall not be considered a
violation of the applicable prevailing wage determination if all of
the following conditions are met:
   (1) The increased employer payment is made pursuant to criteria
set forth in a collective bargaining agreement.
   (2) The basic hourly rate and increased employer payment are no
less than the general prevailing rate of per diem wages and the
general prevailing rate for holiday and overtime work in the director'
s general prevailing wage determination.
   (3) The employer payment contribution is irrevocable unless made
in error.
   (d) An employer may take credit for an employer payment specified
in subdivision (b), even if contributions are not made, or costs are
not paid, during the same pay period for which credit is taken, if
the employer regularly makes the contributions, or regularly pays the
costs, for the plan, fund, or program on no less than a quarterly
basis.
   (e) The credit for employer payments shall be computed on an
annualized basis when the employer seeks credit for employer payments
that are higher for public works projects than for private
construction performed by the same employer, unless one or more of
the following occur:
   (1) The employer has an enforceable obligation to make the higher
rate of payments on future private construction performed by the
employer.
   (2) The higher rate of payments is required by a project labor
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agreement.
   (3) The payments are made to the California Apprenticeship Council
pursuant to Section 1777.5.
   (4) The director determines that annualization would not serve the
purposes of this chapter.
   (f) (1) For the purpose of determining those per diem wages for
contracts, the representative of any craft, classification, or type
of worker needed to execute contracts shall file with the Department
of Industrial Relations fully executed copies of the collective
bargaining agreements for the particular craft, classification, or
type of work involved. The collective bargaining agreements shall be
filed after their execution and thereafter may be taken into
consideration pursuant to Section 1773 whenever they are filed 30
days prior to the call for bids. If the collective bargaining
agreement has not been formalized, a typescript of the final draft
may be filed temporarily, accompanied by a statement under penalty of
perjury as to its effective date.
   (2) When a copy of the collective bargaining agreement has
previously been filed, fully executed copies of all modifications and
extensions of the agreement that affect per diem wages or holidays
shall be filed.
   (3) The failure to comply with filing requirements of this
subdivision shall not be grounds for setting aside a prevailing wage
determination if the information taken into consideration is correct.

1773.2.  The body awarding any contract for public work, or
otherwise undertaking any public work, shall specify in the call for
bids for the contract, and in the bid specifications and in the
contract itself, what the general rate of per diem wages is for each
craft, classification, or type of worker needed to execute the
contract.
   In lieu of specifying the rate of wages in the call for bids, and
in the bid specifications and in the contract itself, the awarding
body may, in the call for bids, bid specifications, and contract,
include a statement that copies of the prevailing rate of per diem
wages are on file at its principal office, which shall be made
available to any interested party on request. The awarding body shall
also cause a copy of the determination of the director of the
prevailing rate of per diem wages to be posted at each job site.

1773.3.  (a) (1) An awarding agency shall provide notice to the
Department of Industrial Relations of any public works contract
subject to the requirements of this chapter, within five days of the
award.
   (2) The notice shall be transmitted electronically in a format
specified by the department and shall include the name of the
contractor, any subcontractor listed on the successful bid, the bid
and contract award dates, the contract amount, the estimated start
and completion dates, job site location, and any additional
information the department specifies that aids in the administration
and enforcement of this chapter.
   (b) In lieu of responding to any specific request for contract
award information, the department may make the information provided
by awarding bodies pursuant to this section available for public
review on its Internet Web site.

1773.4.  Any prospective bidder or his representative, any
representative of any craft, classification or type of workman
involved, or the awarding body may, within 20 days after commencement
of advertising of the call for bids by the awarding body, file with
the Director of Industrial Relations a verified petition to review
the determination of any such rate or rates upon the ground that they
have not been determined in accordance with the provision of Section
1773 of this code. Within two days thereafter, a copy of such
petition shall be filed with the awarding body. The petition shall
set forth the facts upon which it is based. The Director of
Industrial Relations or his authorized representative shall, upon
notice to the petitioner, the awarding body and such other persons as
he deems proper, including the recognized collective bargaining
representatives for the particular crafts, classifications or types
of work involved, institute an investigation or hold a hearing.
Within 20 days after the filing of such petition, or within such
longer period as agreed upon by the director, the awarding body, and
all the interested parties, he shall make a determination and
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transmit the same in writing to the awarding body and to the
interested parties.
   Such determination shall be final and shall be the determination
of the awarding body. Upon receipt by it of the notice of the filing
of such petition the body awarding the contract or authorizing the
public work shall extend the closing date for the submission of bids
or the starting of work until five days after the determination of
the general prevailing rates of per diem wages pursuant to this
section.
   Upon the filing of any such petition, notice thereof shall be set
forth in the next and all subsequent publications by the awarding
body of the call for bids. No other notice need be given to bidders
by the awarding body by publication or otherwise. The determination
of the director shall be included in the contract.

1773.5.  (a) The Director of Industrial Relations may establish
rules and regulations for the purpose of carrying out this chapter,
including, but not limited to, the responsibilities and duties of
awarding bodies under this chapter.
   (b) When a request is made to the director for a determination of
whether a specific project or type of work awarded or undertaken by a
political subdivision is a public work, he or she shall make that
determination within 60 days receipt of the last notice of support or
opposition from any interested party relating to that project or
type of work that was not unreasonably delayed, as determined by the
director. If the director deems that the complexity of the request
requires additional time to make that determination, the director may
have up to an additional 60 days if he or she certifies in writing
to the requestor, and any interested party, the reasons for the
extension. If the requestor is not a political subdivision, the
requester shall, within 15 days of the request, serve a copy of the
request upon the political subdivision, in which event the political
subdivision shall, within 30 days of its receipt, advise the director
of its position regarding the request. For projects or types of work
that are otherwise private development projects receiving public
funds, as specified in subdivision (b) of Section 1720, the director
shall determine whether a specific project or type of work is a
public work within 120 days of receipt of the last notice of support
or opposition relating to that project or type of work from any
interested party that was not unreasonably delayed, as determined by
the director.
   (c) If an administrative appeal of the director's determination is
made, it shall be made within 30 days of the date of the
determination. The director shall issue a determination on the
administrative appeal within 120 days after receipt of the last
notice of support or opposition relating to that appeal from any
interested party that was not unreasonably delayed, as determined by
the director. The director may have up to an additional 60 days if he
or she certifies in writing to the party requesting the appeal the
reason for the extension.
   (d) The director shall have quasi-legislative authority to
determine coverage of projects or types of work under the prevailing
wage laws of this chapter. A final determination on any
administrative appeal is subject to judicial review pursuant to
Section 1085 of the Code of Civil Procedure. These determinations,
and any determinations relating to the general prevailing rate of per
diem wages and the general prevailing rate for holiday, shift rate,
and overtime work, shall be exempt from the Administrative Procedure
Act (Chapter 3.5 (commencing with Section 11340) of Part 1 of
Division 3 of Title 2 of the Government Code).

1773.6.  If during any quarterly period the Director of Industrial
Relations shall determine that there has been a change in any
prevailing rate of per diem wages in any locality he shall make such
change available to the awarding body and his determination shall be
final. Such determination by the Director of Industrial Relations
shall not be effective as to any contract for which the notice to
bidders has been published.

1773.7.  The provisions of Section 11250 of the Government Code
shall not be applicable to Sections 1773, 1773.4, and 1773.6.

1773.8.  An increased employer payment contribution that results in
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a lower taxable wage shall not be considered a violation of the
applicable prevailing wage determination so long as all of the
following conditions are met:
   (a) The increased employer payment is made pursuant to criteria
set forth in a collective bargaining agreement.
   (b) The increased employer payment and hourly straight time and
overtime wage combined are no less than the general prevailing rate
of per diem wages.
   (c) The employer payment contribution is irrevocable unless made
in error.

1773.9.  (a) The Director of Industrial Relations shall use the
methodology set forth in subdivision (b) to determine the general
prevailing rate of per diem wages in the locality in which the public
work is to be performed.
   (b) The general prevailing rate of per diem wages includes all of
the following:
   (1) The basic hourly wage rate being paid to a majority of workers
engaged in the particular craft, classification, or type of work
within the locality and in the nearest labor market area, if a
majority of the workers is paid at a single rate. If no single rate
is being paid to a majority of the workers, then the single rate
being paid to the greatest number of workers, or modal rate, is
prevailing. If a modal rate cannot be determined, then the director
shall establish an alternative rate, consistent with the methodology
for determining the modal rate, by considering the appropriate
collective bargaining agreements, federal rates, rates in the nearest
labor market area, or other data such as wage survey data.
   (2) Other employer payments included in per diem wages pursuant to
Section 1773.1 and as included as part of the total hourly wage rate
from which the basic hourly wage rate was derived. In the event the
total hourly wage rate does not include any employer payments, the
director shall establish a prevailing employer payment rate by the
same procedure set forth in paragraph (1).
   (3) The rate for holiday and overtime work shall be those rates
specified in the collective bargaining agreement when the basic
hourly rate is based on a collective bargaining agreement rate. In
the event the basic hourly rate is not based on a collective
bargaining agreement, the rate for holidays and overtime work, if
any, included with the prevailing basic hourly rate of pay shall be
prevailing.
   (c) (1) If the director determines that the general prevailing
rate of per diem wages is the rate established by a collective
bargaining agreement, and that the collective bargaining agreement
contains definite and predetermined changes during its term that will
affect the rate adopted, the director shall incorporate those
changes into the determination. Predetermined changes that are
rescinded prior to their effective date shall not be enforced.
   (2) When the director determines that there is a definite and
predetermined change in the general prevailing rate of per diem wages
as described in paragraph (1), but has not published, at the time of
the effective date of the predetermined change, the allocation of
the predetermined change as between the basic hourly wage and other
employer payments included in per diem wages pursuant to Section
1773.1, a contractor or subcontractor may allocate payments of not
less than the amount of the definite and predetermined change to
either the basic hourly wage or other employer payments included in
per diem wages for up to 60 days following the director's publication
of the specific allocation of the predetermined change.
   (3) When the director determines that there is a definite and
predetermined change in the general prevailing rate of per diem wages
as described in paragraph (1), but the allocation of that
predetermined change as between the basic hourly wage and other
employer payments included in per diem wages pursuant to Section
1773.1 is subsequently altered by the parties to a collective
bargaining agreement described in paragraph (1), a contractor or
subcontractor may allocate payments of not less than the amount of
the definite and predetermined change in accordance with either the
originally published allocation or the allocation as altered in the
collective bargaining agreement.

1773.11.  (a) Notwithstanding any other provision of law and except
as otherwise provided by this section, if the state or a political
subdivision thereof agrees by contract with a private entity that the
private entity's employees receive, in performing that contract, the
general prevailing rate of per diem wages and the general prevailing
rate for holiday and overtime work, the director shall, upon a
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request by the state or the political subdivision, do both of the
following:
   (1) Determine, as otherwise provided by law, the wage rates for
each craft, classification, or type of worker that are needed to
execute the contract.
   (2) Provide these wage rates to the state or political subdivision
that requests them.
   (b) This section does not apply to a contract for a public work,
as defined in this chapter.
   (c) The director shall determine and provide the wage rates
described in this section in the order in which the requests for
these wage rates were received and regardless of the calendar year in
which they were received. If there are more than 20 pending requests
in a calendar year, the director shall respond only to the first 20
requests in the order in which they were received. If the director
determines that funding is available in any calendar year to
determine and provide these wage rates in response to more than 20
requests, the director shall respond to these requests in a manner
consistent with this subdivision.

1774.  The contractor to whom the contract is awarded, and any
subcontractor under him, shall pay not less than the specified
prevailing rates of wages to all workmen employed in the execution of
the contract.

1775.  (a) (1) The contractor and any subcontractor under the
contractor shall, as a penalty to the state or political subdivision
on whose behalf the contract is made or awarded, forfeit not more
than two hundred dollars ($200) for each calendar day, or portion
thereof, for each worker paid less than the prevailing wage rates as
determined by the director for the work or craft in which the worker
is employed for any public work done under the contract by the
contractor or, except as provided in subdivision (b), by any
subcontractor under the contractor.
   (2) (A) The amount of the penalty shall be determined by the Labor
Commissioner based on consideration of both of the following:
   (i) Whether the failure of the contractor or subcontractor to pay
the correct rate of per diem wages was a good faith mistake and, if
so, the error was promptly and voluntarily corrected when brought to
the attention of the contractor or subcontractor.
   (ii) Whether the contractor or subcontractor has a prior record of
failing to meet its prevailing wage obligations.
   (B) (i) The penalty may not be less than forty dollars ($40) for
each calendar day, or portion thereof, for each worker paid less than
the prevailing wage rate, unless the failure of the contractor or
subcontractor to pay the correct rate of per diem wages was a good
faith mistake and, if so, the error was promptly and voluntarily
corrected when brought to the attention of the contractor or
subcontractor.
   (ii) The penalty may not be less than eighty dollars ($80) for
each calendar day, or portion thereof, for each worker paid less than
the prevailing wage rate, if the contractor or subcontractor has
been assessed penalties within the previous three years for failing
to meet its prevailing wage obligations on a separate contract,
unless those penalties were subsequently withdrawn or overturned.
   (iii) The penalty may not be less than one hundred twenty dollars
($120) for each calendar day, or portion thereof, for each worker
paid less than the prevailing wage rate, if the Labor Commissioner
determines that the violation was willful, as defined in subdivision
(c) of Section 1777.1.
   (C) If the amount due under this section is collected from the
contractor or subcontractor, any outstanding wage claim under Chapter
1 (commencing with Section 1720) of Part 7 of Division 2 against
that contractor or subcontractor shall be satisfied before applying
that amount to the penalty imposed on that contractor or
subcontractor pursuant to this section.
   (D) The determination of the Labor Commissioner as to the amount
of the penalty shall be reviewable only for abuse of discretion.
   (E) The difference between the prevailing wage rates and the
amount paid to each worker for each calendar day or portion thereof
for which each worker was paid less than the prevailing wage rate
shall be paid to each worker by the contractor or subcontractor, and
the body awarding the contract shall cause to be inserted in the
contract a stipulation that this section will be complied with.
   (b) If a worker employed by a subcontractor on a public works
project is not paid the general prevailing rate of per diem wages by
the subcontractor, the prime contractor of the project is not liable
for any penalties under subdivision (a) unless the prime contractor
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had knowledge of that failure of the subcontractor to pay the
specified prevailing rate of wages to those workers or unless the
prime contractor fails to comply with all of the following
requirements:
   (1) The contract executed between the contractor and the
subcontractor for the performance of work on the public works project
shall include a copy of the provisions of this section and Sections
1771, 1776, 1777.5, 1813, and 1815.
   (2) The contractor shall monitor the payment of the specified
general prevailing rate of per diem wages by the subcontractor to the
employees, by periodic review of the certified payroll records of
the subcontractor.
   (3) Upon becoming aware of the failure of the subcontractor to pay
his or her workers the specified prevailing rate of wages, the
contractor shall diligently take corrective action to halt or rectify
the failure, including, but not limited to, retaining sufficient
funds due the subcontractor for work performed on the public works
project.
   (4) Prior to making final payment to the subcontractor for work
performed on the public works project, the contractor shall obtain an
affidavit signed under penalty of perjury from the subcontractor
that the subcontractor has paid the specified general prevailing rate
of per diem wages to his or her employees on the public works
project and any amounts due pursuant to Section 1813.
   (c) The Division of Labor Standards Enforcement shall notify the
contractor on a public works project within 15 days of the receipt by
the Division of Labor Standards Enforcement of a complaint of the
failure of a subcontractor on that public works project to pay
workers the general prevailing rate of per diem wages.

1776.  (a) Each contractor and subcontractor shall keep accurate
payroll records, showing the name, address, social security number,
work classification, straight time and overtime hours worked each day
and week, and the actual per diem wages paid to each journeyman,
apprentice, worker, or other employee employed by him or her in
connection with the public work. Each payroll record shall contain or
be verified by a written declaration that it is made under penalty
of perjury, stating both of the following:
   (1) The information contained in the payroll record is true and
correct.
   (2) The employer has complied with the requirements of Sections
1771, 1811, and 1815 for any work performed by his or her employees
on the public works project.
   (b) The payroll records enumerated under subdivision (a) shall be
certified and shall be available for inspection at all reasonable
hours at the principal office of the contractor on the following
basis:
   (1) A certified copy of an employee's payroll record shall be made
available for inspection or furnished to the employee or his or her
authorized representative on request.
   (2) A certified copy of all payroll records enumerated in
subdivision (a) shall be made available for inspection or furnished
upon request to a representative of the body awarding the contract
and the Division of Labor Standards Enforcement of the Department of
Industrial Relations.
   (3) A certified copy of all payroll records enumerated in
subdivision (a) shall be made available upon request by the public
for inspection or for copies thereof. However, a request by the
public shall be made through either the body awarding the contract or
the Division of Labor Standards Enforcement. If the requested
payroll records have not been provided pursuant to paragraph (2), the
requesting party shall, prior to being provided the records,
reimburse the costs of preparation by the contractor, subcontractors,
and the entity through which the request was made. The public may
not be given access to the records at the principal office of the
contractor.
   (c) Unless required to be furnished directly to the Labor
Commissioner in accordance with paragraph (3) of subdivision (a) of
Section 1771.4, the certified payroll records shall be on forms
provided by the Division of Labor Standards Enforcement or shall
contain the same information as the forms provided by the division.
The payroll records may consist of printouts of payroll data that are
maintained as computer records, if the printouts contain the same
information as the forms provided by the division and the printouts
are verified in the manner specified in subdivision (a).
   (d) A contractor or subcontractor shall file a certified copy of
the records enumerated in subdivision (a) with the entity that
requested the records within 10 days after receipt of a written
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request.
   (e) Except as provided in subdivision (f), any copy of records
made available for inspection as copies and furnished upon request to
the public or any public agency by the awarding body or the Division
of Labor Standards Enforcement shall be marked or obliterated to
prevent disclosure of an individual's name, address, and social
security number. The name and address of the contractor awarded the
contract or the subcontractor performing the contract shall not be
marked or obliterated. Any copy of records made available for
inspection by, or furnished to, a multiemployer Taft-Hartley trust
fund (29 U.S.C. Sec. 186(c)(5)) that requests the records for the
purposes of allocating contributions to participants shall be marked
or obliterated only to prevent disclosure of an individual's full
social security number, but shall provide the last four digits of the
social security number. Any copy of records made available for
inspection by, or furnished to, a joint labor-management committee
established pursuant to the federal Labor Management Cooperation Act
of 1978 (29 U.S.C. Sec. 175a) shall be marked or obliterated only to
prevent disclosure of an individual's social security number.
   (f) (1) Notwithstanding any other provision of law, agencies that
are included in the Joint Enforcement Strike Force on the Underground
Economy established pursuant to Section 329 of the Unemployment
Insurance Code and other law enforcement agencies investigating
violations of law shall, upon request, be provided nonredacted copies
of certified payroll records. Any copies of records or certified
payroll made available for inspection and furnished upon request to
the public by an agency included in the Joint Enforcement Strike
Force on the Underground Economy or to a law enforcement agency
investigating a violation of law shall be marked or redacted to
prevent disclosure of an individual's name, address, and social
security number.
   (2) An employer shall not be liable for damages in a civil action
for any reasonable act or omission taken in good faith in compliance
with this subdivision.
   (g) The contractor shall inform the body awarding the contract of
the location of the records enumerated under subdivision (a),
including the street address, city, and county, and shall, within
five working days, provide a notice of a change of location and
address.
   (h) The contractor or subcontractor has 10 days in which to comply
subsequent to receipt of a written notice requesting the records
enumerated in subdivision (a). In the event that the contractor or
subcontractor fails to comply within the 10-day period, he or she
shall, as a penalty to the state or political subdivision on whose
behalf the contract is made or awarded, forfeit one hundred dollars
($100) for each calendar day, or portion thereof, for each worker,
until strict compliance is effectuated. Upon the request of the
Division of Labor Standards Enforcement, these penalties shall be
withheld from progress payments then due. A contractor is not subject
to a penalty assessment pursuant to this section due to the failure
of a subcontractor to comply with this section.
   (i) The body awarding the contract shall cause to be inserted in
the contract stipulations to effectuate this section.
   (j) The director shall adopt rules consistent with the California
Public Records Act (Chapter 3.5 (commencing with Section 6250) of
Division 7 of Title 1 of the Government Code) and the Information
Practices Act of 1977 (Title 1.8 (commencing with Section 1798) of
Part 4 of Division 3 of the Civil Code) governing the release of
these records, including the establishment of reasonable fees to be
charged for reproducing copies of records required by this section.

1777.  Any officer, agent, or representative of the State or of any
political subdivision who wilfully violates any provision of this
article, and any contractor, or subcontractor, or agent or
representative thereof, doing public work who neglects to comply with
any provision of section 1776 is guilty of a misdemeanor.

1777.1.  (a) Whenever a contractor or subcontractor performing a
public works project pursuant to this chapter is found by the Labor
Commissioner to be in violation of this chapter with intent to
defraud, the contractor or subcontractor or a firm, corporation,
partnership, or association in which the contractor or subcontractor
has any interest is ineligible for a period of not less than one year
or more than three years to do either of the following:
   (1) Bid on or be awarded a contract for a public works project.
   (2) Perform work as a subcontractor on a public works project.



CA Codes (lab:1770-1784)

http://www.leginfo.ca.gov/cgi-bin/displaycode?section=lab&group=01001-02000&file=1770-1784[9/25/2015 3:01:41 PM]

   (b) Whenever a contractor or subcontractor performing a public
works project pursuant to this chapter is found by the Labor
Commissioner to have committed two or more separate willful
violations of this chapter within a three-year period, the contractor
or subcontractor or a firm, corporation, partnership, or association
in which the contractor or subcontractor has any interest is
ineligible for a period up to three years to do either of the
following:
   (1) Bid on or be awarded a contract for a public works project.
   (2) Perform work as a subcontractor on a public works project.
   (c) Whenever a contractor or subcontractor performing a public
works project has failed to provide a timely response to a request by
the Division of Labor Standards Enforcement, the Division of
Apprenticeship Standards, or the awarding body to produce certified
payroll records pursuant to Section 1776, the Labor Commissioner
shall notify the contractor or subcontractor that, in addition to any
other penalties provided by law, the contractor or subcontractor
will be subject to debarment under this section if the certified
payroll records are not produced within 30 days after receipt of the
written notice. If the commissioner finds that the contractor or
subcontractor has failed to comply with Section 1776 by that
deadline, unless the commissioner finds that the failure to comply
was due to circumstances outside the contractor's or subcontractor's
control, the contractor or subcontractor or a firm, corporation,
partnership, or association in which the contractor or subcontractor
has any interest is ineligible for a period of not less than one year
and not more than three years to do either of the following:
   (1) Bid on or be awarded a contract for a public works project.
   (2) Perform work as a subcontractor on a public works project.
   (d) (1) In the event a contractor or subcontractor is determined
by the Labor Commissioner to have knowingly committed a serious
violation of any provision of Section 1777.5, the Labor Commissioner
may also deny to the contractor or subcontractor, and to its
responsible officers, the right to bid on or to be awarded or perform
work as a subcontractor on any public works contract for a period of
up to one year for the first violation and for a period of up to
three years for a second or subsequent violation. Each period of
debarment shall run from the date the determination of noncompliance
by the Labor Commissioner becomes a final order.
   (2) The Labor Commissioner shall consider, in determining whether
a violation is serious, and in determining whether and for how long a
party should be debarred for violating Section 1777.5, all of the
following circumstances:
   (A) Whether the violation was intentional.
   (B) Whether the party has committed other violations of Section
1777.5.
   (C) Whether, upon notice of the violation, the party took steps to
voluntarily remedy the violation.
   (D) Whether, and to what extent, the violation resulted in lost
training opportunities for apprentices.
   (E) Whether, and to what extent, the violation otherwise harmed
apprentices or apprenticeship programs.
   (e) A willful violation occurs when the contractor or
subcontractor knew or reasonably should have known of his or her
obligations under the public works law and deliberately fails or
deliberately refuses to comply with its provisions.
   (f) The Labor Commissioner shall publish on the commissioner's
Internet Web site a list of contractors who are ineligible to bid on
or be awarded a public works contract, or to perform work as a
subcontractor on a public works project pursuant to this chapter. The
list shall contain the name of the contractor, the Contractors'
State License Board license number of the contractor, and the
effective period of debarment of the contractor. Contractors shall be
added to the list upon issuance of a debarment order and the
commissioner shall also notify the Contractors' State License Board
when the list is updated. At least annually, the commissioner shall
notify awarding bodies of the availability of the list of debarred
contractors. The commissioner shall also place advertisements in
construction industry publications targeted to the contractors and
subcontractors, chosen by the commissioner, that state the effective
period of the debarment and the reason for debarment. The
advertisements shall appear one time for each debarment of a
contractor in each publication chosen by the commissioner. The
debarred contractor or subcontractor shall be liable to the
commissioner for the reasonable cost of the advertisements, not to
exceed five thousand dollars ($5,000). The amount paid to the
commissioner for the advertisements shall be credited against the
contractor's or subcontractor's obligation to pay civil fines or
penalties for the same willful violation of this chapter.
   (g) For purposes of this section, "contractor or subcontractor"
means a firm, corporation, partnership, or association and its
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responsible managing officer, as well as any supervisors, managers,
and officers found by the Labor Commissioner to be personally and
substantially responsible for the willful violation of this chapter.
   (h) For the purposes of this section, the term "any interest"
means an interest in the entity bidding or performing work on the
public works project, whether as an owner, partner, officer, manager,
employee, agent, consultant, or representative. "Any interest"
includes, but is not limited to, all instances where the debarred
contractor or subcontractor receives payments, whether cash or any
other form of compensation, from any entity bidding or performing
work on the public works project, or enters into any contracts or
agreements with the entity bidding or performing work on the public
works project for services performed or to be performed for contracts
that have been or will be assigned or sublet, or for vehicles,
tools, equipment, or supplies that have been or will be sold, rented,
or leased during the period from the initiation of the debarment
proceedings until the end of the term of the debarment period. "Any
interest" does not include shares held in a publicly traded
corporation if the shares were not received as compensation after the
initiation of debarment from an entity bidding or performing work on
a public works project.
   (i) For the purposes of this section, the term "entity" is defined
as a company, limited liability company, association, partnership,
sole proprietorship, limited liability partnership, corporation,
business trust, or organization.
   (j) The Labor Commissioner shall adopt rules and regulations for
the administration and enforcement of this section.

1777.5.  (a) Nothing in this chapter shall prevent the employment of
properly registered apprentices upon public works.
   (b) Every apprentice employed upon public works shall be paid the
prevailing rate of per diem wages for apprentices in the trade to
which he or she is registered and shall be employed only at the work
of the craft or trade to which he or she is registered.
   (c) Only apprentices, as defined in Section 3077, who are in
training under apprenticeship standards that have been approved by
the Chief of the Division of Apprenticeship Standards and who are
parties to written apprentice agreements under Chapter 4 (commencing
with Section 3070) of Division 3 are eligible to be employed at the
apprentice wage rate on public works. The employment and training of
each apprentice shall be in accordance with either of the following:
   (1) The apprenticeship standards and apprentice agreements under
which he or she is training.
   (2) The rules and regulations of the California Apprenticeship
Council.
   (d) When the contractor to whom the contract is awarded by the
state or any political subdivision, in performing any of the work
under the contract, employs workers in any apprenticeable craft or
trade, the contractor shall employ apprentices in at least the ratio
set forth in this section and may apply to any apprenticeship program
in the craft or trade that can provide apprentices to the site of
the public work for a certificate approving the contractor under the
apprenticeship standards for the employment and training of
apprentices in the area or industry affected. However, the decision
of the apprenticeship program to approve or deny a certificate shall
be subject to review by the Administrator of Apprenticeship. The
apprenticeship program or programs, upon approving the contractor,
shall arrange for the dispatch of apprentices to the contractor. A
contractor covered by an apprenticeship program's standards shall not
be required to submit any additional application in order to include
additional public works contracts under that program.
"Apprenticeable craft or trade," as used in this section, means a
craft or trade determined as an apprenticeable occupation in
accordance with rules and regulations prescribed by the California
Apprenticeship Council. As used in this section, "contractor"
includes any subcontractor under a contractor who performs any public
works not excluded by subdivision (o).
   (e) Prior to commencing work on a contract for public works, every
contractor shall submit contract award information to an applicable
apprenticeship program that can supply apprentices to the site of the
public work. The information submitted shall include an estimate of
journeyman hours to be performed under the contract, the number of
apprentices proposed to be employed, and the approximate dates the
apprentices would be employed. A copy of this information shall also
be submitted to the awarding body if requested by the awarding body.
Within 60 days after concluding work on the contract, each contractor
and subcontractor shall submit to the awarding body, if requested,
and to the apprenticeship program a verified statement of the
journeyman and apprentice hours performed on the contract. The
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information under this subdivision shall be public. The
apprenticeship programs shall retain this information for 12 months.
   (f) The apprenticeship program that can supply apprentices to the
area of the site of the public work shall ensure equal employment and
affirmative action in apprenticeship for women and minorities.
   (g) The ratio of work performed by apprentices to journeymen
employed in a particular craft or trade on the public work may be no
higher than the ratio stipulated in the apprenticeship standards
under which the apprenticeship program operates where the contractor
agrees to be bound by those standards, but, except as otherwise
provided in this section, in no case shall the ratio be less than one
hour of apprentice work for every five hours of journeyman work.
   (h) This ratio of apprentice work to journeyman work shall apply
during any day or portion of a day when any journeyman is employed at
the jobsite and shall be computed on the basis of the hours worked
during the day by journeymen so employed. Any work performed by a
journeyman in excess of eight hours per day or 40 hours per week
shall not be used to calculate the ratio. The contractor shall employ
apprentices for the number of hours computed as above before the end
of the contract or, in the case of a subcontractor, before the end
of the subcontract. However, the contractor shall endeavor, to the
greatest extent possible, to employ apprentices during the same time
period that the journeymen in the same craft or trade are employed at
the jobsite. Where an hourly apprenticeship ratio is not feasible
for a particular craft or trade, the Administrator of Apprenticeship,
upon application of an apprenticeship program, may order a minimum
ratio of not less than one apprentice for each five journeymen in a
craft or trade classification.
   (i) A contractor covered by this section who has agreed to be
covered by an apprenticeship program's standards upon the issuance of
the approval certificate, or who has been previously approved for an
apprenticeship program in the craft or trade, shall employ the
number of apprentices or the ratio of apprentices to journeymen
stipulated in the applicable apprenticeship standards, but in no
event less than the 1 to 5 ratio required by subdivision (g).
   (j) Upon proper showing by a contractor that he or she employs
apprentices in a particular craft or trade in the state on all of his
or her contracts on an annual average of not less than one hour of
apprentice work for every five hours of labor performed by
journeymen, the Administrator of Apprenticeship may grant a
certificate exempting the contractor from the 1 to 5 hourly ratio, as
set forth in this section for that craft or trade.
   (k) An apprenticeship program has the discretion to grant to a
participating contractor or contractor association a certificate,
which shall be subject to the approval of the Administrator of
Apprenticeship, exempting the contractor from the 1 to 5 ratio set
forth in this section when it finds that any one of the following
conditions is met:
   (1) Unemployment for the previous three-month period in the area
exceeds an average of 15 percent.
   (2) The number of apprentices in training in the area exceeds a
ratio of 1 to 5.
   (3) There is a showing that the apprenticeable craft or trade is
replacing at least one-thirtieth of its journeymen annually through
apprenticeship training, either on a statewide basis or on a local
basis.
   (4) Assignment of an apprentice to any work performed under a
public works contract would create a condition that would jeopardize
his or her life or the life, safety, or property of fellow employees
or the public at large, or the specific task to which the apprentice
is to be assigned is of a nature that training cannot be provided by
a journeyman.
   (l) When an exemption is granted pursuant to subdivision (k) to an
organization that represents contractors in a specific trade from
the 1 to 5 ratio on a local or statewide basis, the member
contractors shall not be required to submit individual applications
for approval to local joint apprenticeship committees, if they are
already covered by the local apprenticeship standards.
   (m) (1) A contractor to whom a contract is awarded, who, in
performing any of the work under the contract, employs journeymen or
apprentices in any apprenticeable craft or trade shall contribute to
the California Apprenticeship Council the same amount that the
director determines is the prevailing amount of apprenticeship
training contributions in the area of the public works site. A
contractor may take as a credit for payments to the council any
amounts paid by the contractor to an approved apprenticeship program
that can supply apprentices to the site of the public works project.
The contractor may add the amount of the contributions in computing
his or her bid for the contract.
   (2) At the conclusion of the 2002-03 fiscal year and each fiscal
year thereafter, the California Apprenticeship Council shall
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distribute training contributions received by the council under this
subdivision, less the expenses of the Department of Industrial
Relations for administering this subdivision, by making grants to
approved apprenticeship programs for the purpose of training
apprentices. The funds shall be distributed as follows:
   (A) If there is an approved multiemployer apprenticeship program
serving the same craft or trade and geographic area for which the
training contributions were made to the council, a grant to that
program shall be made.
   (B) If there are two or more approved multiemployer apprenticeship
programs serving the same craft or trade and county for which the
training contributions were made to the council, the grant shall be
divided among those programs based on the number of apprentices from
that county registered in each program.
   (C) All training contributions not distributed under subparagraphs
(A) and (B) shall be used to defray the future expenses of the
Department of Industrial Relations for the administration and
enforcement of apprenticeship standards and requirements under this
code.
   (3) All training contributions received pursuant to this
subdivision shall be deposited in the Apprenticeship Training
Contribution Fund, which is hereby created in the State Treasury.
Upon appropriation by the Legislature, all moneys in the
Apprenticeship Training Contribution Fund shall be used for the
purpose of carrying out this subdivision and to pay the expenses of
the Department of Industrial Relations.
   (n) The body awarding the contract shall cause to be inserted in
the contract stipulations to effectuate this section. The
stipulations shall fix the responsibility of compliance with this
section for all apprenticeable occupations with the prime contractor.
   (o) This section does not apply to contracts of general
contractors or to contracts of specialty contractors not bidding for
work through a general or prime contractor when the contracts of
general contractors or those specialty contractors involve less than
thirty thousand dollars ($30,000).
   (p) An awarding body that implements an approved labor compliance
program in accordance with subdivision (b) of Section 1771.5 may,
with the approval of the director, assist in the enforcement of this
section under the terms and conditions prescribed by the director.

1777.6.  An employer or a labor union shall not refuse to accept
otherwise qualified employees as registered apprentices on any public
works on any basis listed in subdivision (a) of Section 12940 of the
Government Code, as those bases are defined in Sections 12926 and
12926.1 of the Government Code, except as provided in Section 3077 of
this code and Section 12940 of the Government Code.

1777.7.  (a) (1) If the Labor Commissioner or his or her designee
determines after an investigation that a contractor or subcontractor
knowingly violated Section 1777.5, the contractor and any
subcontractor responsible for the violation shall forfeit, as a civil
penalty to the state or political subdivision on whose behalf the
contract is made or awarded, not more than one hundred dollars ($100)
for each full calendar day of noncompliance. The amount of this
penalty may be reduced by the Labor Commissioner if the amount of the
penalty would be disproportionate to the severity of the violation.
A contractor or subcontractor that knowingly commits a second or
subsequent violation within a three-year period, if the noncompliance
results in apprenticeship training not being provided as required by
this chapter, shall forfeit as a civil penalty the sum of not more
than three hundred dollars ($300) for each full calendar day of
noncompliance.
   (2) In lieu of the penalty provided for in this subdivision, the
Labor Commissioner may, for a first-time violation and with the
concurrence of an apprenticeship program described in subdivision (d)
of Section 1777.5, order the contractor or subcontractor to provide
apprentice employment equivalent to the work hours that would have
been provided for apprentices during the period of noncompliance.
   (b) The Labor Commissioner shall consider, in setting the amount
of a monetary penalty, all of the following circumstances:
   (1) Whether the violation was intentional.
   (2) Whether the party has committed other violations of Section
1777.5.
   (3) Whether, upon notice of the violation, the party took steps to
voluntarily remedy the violation.
   (4) Whether, and to what extent, the violation resulted in lost
training opportunities for apprentices.
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   (5) Whether, and to what extent, the violation otherwise harmed
apprentices or apprenticeship programs.
   (c) (1) The Labor Commissioner or his or her designee shall issue
a civil wage and penalty assessment, in accordance with the
provisions of Section 1741, upon determination of penalties assessed
under subdivisions (a) and (b). Review of a civil wage and penalty
assessment issued under this subdivision may be requested in
accordance with the provisions of Section 1742. The regulations of
the Director of Industrial Relations, which govern proceedings for
review of civil wage and penalty assessments and the withholding of
contract payments under Article 1 (commencing with Section 1720) and
Article 2 (commencing with Section 1770), shall apply.
   (2) For purposes of this section, a determination issued pursuant
to subdivision (a) or (b) includes a determination that has been
approved by the Labor Commissioner and issued by an awarding body
that has been authorized to assist the director in the enforcement of
Section 1777.5 pursuant to subdivision (p) of that section. The
Labor Commissioner may intervene in any proceeding for review of a
determination issued by an awarding body. If the involvement of the
Labor Commissioner in a labor compliance program enforcement action
is limited to a review of the determination and the matter is
resolved without litigation by or against the Labor Commissioner or
the department, the awarding body shall enforce any applicable
penalties, as specified in this section, and shall deposit any
penalties and forfeitures collected in the General Fund.
   (d) The determination of the Labor Commissioner as to the amount
of the penalty imposed under subdivisions (a) and (b) shall be
reviewable only for an abuse of discretion.
   (e) If a subcontractor is found to have violated Section 1777.5,
the prime contractor of the project is not liable for any penalties
under subdivision (a) unless the prime contractor had knowledge of
the subcontractor's failure to comply with the provisions of Section
1777.5 or unless the prime contractor fails to comply with any of the
following requirements:
   (1) The contract executed between the contractor and the
subcontractor for the performance of work on the public works project
shall include a copy of the provisions of Sections 1771, 1775, 1776,
1777.5, 1813, and 1815.
   (2) The contractor shall continually monitor a subcontractor's use
of apprentices required to be employed on the public works project
pursuant to subdivision (d) of Section 1777.5, including, but not
limited to, periodic review of the certified payroll of the
subcontractor.
   (3) Upon becoming aware of a failure of the subcontractor to
employ the required number of apprentices, the contractor shall take
corrective action, including, but not limited to, retaining funds due
to the subcontractor for work performed on the public works project
until the failure is corrected.
   (4) Prior to making the final payment to the subcontractor for
work performed on the public works project, the contractor shall
obtain a declaration signed under penalty of perjury from the
subcontractor that the subcontractor has employed the required number
of apprentices on the public works project.
   (f) The Division of Labor Standards Enforcement shall notify the
contractor on a public works project within 15 days of the receipt by
the division of a complaint that a subcontractor on that public
works project knowingly violated Section 1777.5.
   (g) The interpretation of Section 1777.5 and the substantive
requirements of this section applicable to contractors or
subcontractors shall be in accordance with the regulations of the
California Apprenticeship Council.
   (h) The Director of Industrial Relations may adopt regulations to
establish guidelines for the imposition of monetary penalties.

1778.  Every person, who individually or as a representative of an
awarding or public body or officer, or as a contractor or
subcontractor doing public work, or agent or officer thereof, who
takes, receives, or conspires with another to take or receive, for
his own use or the use of any other person any portion of the wages
of any workman or working subcontractor, in connection with services
rendered upon any public work is guilty of a felony.

1779.  Any person or agent or officer thereof who charges, collects,
or attempts to charge or collect, directly or indirectly, a fee or
valuable consideration for registering any person for public work, or
for giving information as to where such employment may be procured,
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or for placing, assisting in placing, or attempting to place, any
person in public work, whether the person is to work directly for the
State, or any political subdivision or for a contractor or
subcontractor doing public work is guilty of a misdemeanor.

1780.  Any person acting on behalf of the State or any political
subdivision, or any contractor or subcontractor or agent or
representative thereof, doing any public work who places any order
for the employment of a workman on public work where the filling of
the order for employment involves the charging of a fee, or the
receiving of a valuable consideration from any applicant for
employment is guilty of a misdemeanor.

1781.  (a) (1) Notwithstanding any other provision of law, a
contractor may, subject to paragraphs (2) and (3), bring an action in
a court of competent jurisdiction to recover from the body awarding
a contract for a public work or otherwise undertaking any public work
any increased costs incurred by the contractor as a result of any
decision by the body, the Department of Industrial Relations, or a
court that classifies, after the time at which the body accepts the
contractor's bid or awards the contractor a contract in circumstances
where no bid is solicited, the work covered by the bid or contract
as a "public work," as defined in this chapter, to which Section 1771
applies, if that body, before the bid opening or awarding of the
contract, failed to identify as a "public work," as defined in this
chapter, in the bid specification or in the contract documents that
portion of the work that the decision classifies as a "public work."
   (2) The body awarding a contract for a public work or otherwise
undertaking any public work is not liable for increased costs in an
action described in paragraph (1) if all of the following conditions
are met:
   (A) The contractor did not directly submit a bid to, or directly
contract with, that body.
   (B) The body stated in the contract, agreement, ordinance, or
other written arrangement by which it undertook the public work that
the work described in paragraph (1) was a "public work," as defined
in this chapter, to which Section 1771 applies, and obligated the
party with whom the body makes its written arrangement to cause the
work described in paragraph (1) to be performed as a "public work."
   (C) The body fulfilled all of its duties, if any, under the Civil
Code or any other provision of law pertaining to the body providing
and maintaining bonds to secure the payment of contractors, including
the payment of wages to workers performing the work described in
paragraph (1).
   (3) If a contractor did not directly submit a bid to, or directly
contract with a body awarding a contract for, or otherwise
undertaking a public work, the liability of that body in an action
commenced by the contractor under subdivision (a) is limited to that
portion of a judgment, obtained by that contractor against the body
that solicited the contractor's bid or awarded the contract to the
contractor, that the contractor is unable to satisfy. For purposes of
this paragraph, a contractor may not be deemed to be unable to
satisfy any portion of a judgment unless, in addition to other
collection measures, the contractor has made a good faith attempt to
collect that portion of the judgment against a surety bond,
guarantee, or some other form of assurance.
   (b) When construction has not commenced at the time a final
decision by the Department of Industrial Relations or a court
classifies all or part of the work covered by the bid or contract as
a "public work," as defined in this chapter, the body that solicited
the bid or awarded the contract shall rebid the "public work" covered
by the contract as a "public work," any bid that was submitted and
any contract that was executed for this work are null and void, and
the contractor may not be compensated for any nonconstruction work
already performed unless the body soliciting the bid or awarding the
contract has agreed to compensate the contractor for this work.
   (c) For purposes of this section:
   (1) "Awarding body" does not include the Department of General
Services, the Department of Transportation, or the Department of
Water Resources.
   (2) "Increased costs" includes, but is not limited to:
   (A) Labor cost increases required to be paid to workers who
perform or performed work on the "public work" as a result of the
events described in subdivision (a).
   (B) Penalties for a violation of this article for which the
contractor is liable, and which violation is the result of the events
described in subdivision (a).
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1782.  (a) A charter city shall not receive or use state funding or
financial assistance for a construction project if the city has a
charter provision or ordinance that authorizes a contractor to not
comply with the provisions of this article on any public works
contract.
   (b) A charter city shall not receive or use state funding or
financial assistance for a construction project if the city has
awarded, within the prior two years, a public works contract without
requiring the contractor to comply with all of the provisions of this
article. This subdivision shall not apply if the charter city's
failure to include the prevailing wage or apprenticeship requirement
in a particular contract was inadvertent and contrary to a city
charter provision or ordinance that otherwise requires compliance
with this article.
   (c) A charter city is not disqualified by subdivision (a) from
receiving or using state funding or financial assistance for its
construction projects if the charter city has a local prevailing wage
ordinance for all its public works contracts that includes
requirements that in all respects are equal to or greater than the
requirements imposed by the provisions of this article and that do
not authorize a contractor to not comply with this article.
   (d) For purposes of this section, the following shall apply:
   (1) A public works contract does not include contracts for
projects of twenty-five thousand dollars ($25,000) or less when the
project is for construction work, or projects of fifteen thousand
dollars ($15,000) or less when the project is for alteration,
demolition, repair, or maintenance work.
   (2) A charter city includes any agency of a charter city and any
entity controlled by a charter city whose contracts would be subject
to this article.
   (3) A "construction project" means a project that involves the
award of a public works contract.
   (4) State funding or financial assistance includes direct state
funding, state loans and loan guarantees, state tax credits, and any
other type of state financial support for a construction project.
State funding or financial assistance does not include revenues that
charter cities are entitled to receive without conditions under the
California Constitution.
   (e) The Director of Industrial Relations shall maintain a list of
charter cities that may receive and use state funding or financial
assistance for their construction projects.
   (f) (1) This section does not restrict a charter city from
receiving or using state funding or financial assistance that was
awarded to the city prior to January 1, 2015, or from receiving or
using state funding or financial assistance to complete a contract
that was awarded prior to January 1, 2015.
   (2) A charter city is not disqualified by subdivision (b) from
receiving or using state funding or financial assistance for its
construction projects based on the city's failure to require a
contractor to comply with this article in performing a contract the
city advertised for bid or awarded prior to January 1, 2015.

1784.  (a) Notwithstanding any other law, a contractor may bring an
action in a court of competent jurisdiction to recover from the
hiring party that the contractor directly contracts with, any
increased costs attributable solely to the provisions of this
chapter, including, but not limited to, the difference between the
wages actually paid to an employee and the wages that were required
to be paid to an employee under this chapter, any penalties or other
sums required to be paid under this chapter, and costs and attorney's
fees for the action incurred by the contractor as a result of any
decision by the Department of Industrial Relations, the Labor and
Workforce Development Agency, or a court that classifies, after the
time at which the hiring party accepts the contractor's bid, awards
the contractor a contract under circumstances when no bid is
solicited, or otherwise allows construction by the contractor to
proceed, the work covered by the project, or any portion thereof, as
a "public work," as defined in this chapter, except to the extent
that either of the following is true:
   (1) The owner or developer or its agent expressly advised the
contractor that the work to be covered by the contract would be a
"public work," as defined in this chapter, or is otherwise subject to
the payment of prevailing wages.
   (2) The hiring party expressly advised the contractor that the
work subject to the contract would be a "public work," as defined in
this chapter, or is otherwise subject to the payment of prevailing
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wages.
   (b) (1) To be entitled to the recovery of increased costs
described in subdivision (a), the contractor shall notify the hiring
party and the owner or developer within 30 days after receipt of the
notice of a decision by the Department of Industrial Relations or the
Labor and Workforce Development Agency, or the initiation of any
action in a court alleging, that the work covered by the project, or
any portion thereof, is a "public work," as defined in this chapter.
   (2) The notice provided pursuant to this subdivision shall set
forth the legal name, address, and telephone number of the
contractor, and the name, address, and telephone number of the
contractor's representative, if any, and shall be given by registered
or certified mail, express mail, or overnight delivery by an express
service carrier.
   (c) A contractor is not required to list any prevailing wages or
apprenticeship standard violations on a prequalification
questionnaire that are the direct result of the failure of the owner
or developer or its agent, or a hiring party, to notify the
contractor that the project, or any portion thereof, was a "public
work," as defined in this chapter.
   (d) This section does not apply to private residential projects
built on private property unless the project is built pursuant to an
agreement with a state agency, redevelopment agency, or local public
housing authority.
   (e) This section does not apply if the conduct of the contractor
caused the project to be a "public work," as defined in this chapter,
or if the contractor has actual knowledge that the work is a "public
work," as defined in this chapter.
   (f) A contractor may seek recovery pursuant to this section only
from a hiring party with whom the contractor has a direct contract.
   (g) For purposes of this section, "contractor" means a person or
entity licensed by the Contractors' State Licensing Board that has a
direct contract with the hiring party to provide services on private
property or for the benefit of a private owner or developer.
   (h) For purposes of this section, "hiring party" means the party
that has a direct contract for services provided by the contractor
who is seeking recovery pursuant to subdivision (a) on a private
works project that was subsequently determined to be a public work by
the Department of Industrial Relations or the Labor and Workforce
Development Agency, or by the initiation of any action in a court
alleging that the work covered by the project, or any portion
thereof, was a public work.
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LABOR CODE 
SECTION 1810-1815 

1810.  Eight hours labor constitutes a legal day's work in all cases
where the same is performed under the authority of any law of this
State, or under the direction, or control, or by the authority of any
officer of this State acting in his official capacity, or under the
direction, or control or by the authority of any municipal
corporation, or of any officer thereof. A stipulation to that effect
shall be made a part of all contracts to which the State or any
municipal corporation therein is a party.

1811.  The time of service of any workman employed upon public work
is limited and restricted to 8 hours during any one calendar day, and
40 hours during any one calendar week, except as hereinafter
provided for under Section 1815.

1812.  Every contractor and subcontractor shall keep an accurate
record showing the name of and actual hours worked each calendar day
and each calendar week by each worker employed by him or her in
connection with the public work. The record shall be kept open at all
reasonable hours to the inspection of the awarding body and to the
Division of Labor Standards Enforcement.

1813.  The contractor or subcontractor shall, as a penalty to the
state or political subdivision on whose behalf the contract is made
or awarded, forfeit twenty-five dollars ($25) for each worker
employed in the execution of the contract by the respective
contractor or subcontractor for each calendar day during which the
worker is required or permitted to work more than 8 hours in any one
calendar day and 40 hours in any one calendar week in violation of
the provisions of this article. In awarding any contract for public
work, the awarding body shall cause to be inserted in the contract a
stipulation to this effect. The awarding body shall take cognizance
of all violations of this article committed in the course of the
execution of the contract, and shall report them to the Division of
Labor Standards Enforcement.

1814.  Any officer, agent, or representative of the State or any
political subdivision who violates any provision of this article and
any contractor or subcontractor or agent or representative thereof
doing public work who neglects to comply with any provision of
Section 1812 is guilty of a misdemeanor.

1815.  Notwithstanding the provisions of Sections 1810 to 1814,
inclusive, of this code, and notwithstanding any stipulation inserted
in any contract pursuant to the requirements of said sections, work
performed by employees of contractors in excess of 8 hours per day,
and 40 hours during any one week, shall be permitted upon public work
upon compensation for all hours worked in excess of 8 hours per day
at not less than 1 1/2 times the basic rate of pay.
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LABOR CODE 
SECTION 1860-1861 

1860.  The awarding body shall cause to be inserted in every public
works contract a clause providing that, in accordance with the
provisions of Section 3700 of the Labor Code, every contractor will
be required to secure the payment of compensation to his employees.

1861.  Each contractor to whom a public works contract is awarded
shall sign and file with the awarding body the following
certification prior to performing the work of the contract: "I am
aware of the provisions of Section 3700 of the Labor Code which
require every employer to be insured against liability for workers'
compensation or to undertake self-insurance in accordance with the
provisions of that code, and I will comply with such provisions
before commencing the performance of the work of this contract."
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LABOR CODE 
SECTION 3070-3098 

3070.  There is in the Division of Apprenticeship Standards the
California Apprenticeship Council, which shall be appointed by the
Governor, composed of six representatives each from employers or
employer organizations and employee organizations, that sponsor
apprenticeship programs under this chapter, respectively,
geographically selected, and of two representatives of the general
public. The Director of Industrial Relations, or his or her permanent
and best qualified designee, and the Superintendent of Public
Instruction, or his or her permanent and best qualified designee, and
the Chancellor of the California Community Colleges, or his or her
permanent and best qualified designee, shall also be members of the
California Apprenticeship Council. The chairperson shall be elected
by vote of the California Apprenticeship Council. Beginning with
appointments in 1985, three representatives each of employers and
employees, and one public representative shall serve until January
15, 1989. In 1987, three representatives each of the employers and
employees, and one public representative shall serve until January
15, 1991. Any member whose term expires on January 15, 1986, shall
continue to serve until January 15, 1987. Thereafter each member
shall serve for a term of four years. Any member appointed to fill a
vacancy occurring prior to the expiration of the term of his or her
predecessor shall be appointed for the remainder of that term. Each
member of the council shall receive the sum of one hundred dollars
($100) for each day of actual attendance at meetings of the council,
for each day of actual attendance at hearings by the council or a
committee thereof pursuant to Section 3082, and for each day of
actual attendance at meetings of other committees established by the
council and approved by the Director of Industrial Relations,
together with his or her actual and necessary traveling expenses
incurred in connection therewith.

3071.  The California Apprenticeship Council shall meet at the call
of the Director of Industrial Relations and shall aid him or her in
formulating policies for the effective administration of this
chapter.
   Thereafter, the California Apprenticeship Council shall meet
quarterly at a designated date and special meetings may be held at
the call of the chairman. The California Apprenticeship Council shall
issue rules and regulations which establish standards for minimum
wages, maximum hours, and working conditions for apprentice
agreements, hereinafter in this chapter referred to as apprenticeship
standards, which in no case shall be lower than those prescribed by
this chapter; and shall issue rules and regulations governing equal
opportunities in apprenticeship, affirmative action programs which
include women and minorities in apprenticeship, and other on-the-job
training, and criteria for selection procedures with a view
particularly toward eliminating criteria not relevant to
qualification for training employment or more stringent than is
reasonably necessary.

3072.  The Director of Industrial Relations is ex officio the
Administrator of Apprenticeship and is authorized to appoint
assistants as necessary to effectuate the purposes of this chapter.

3073.  The Chief of the Division of Apprenticeship Standards, or his
or her duly authorized representative, shall administer the
provisions of this chapter; act as secretary of the California
Apprenticeship Council; shall foster, promote, and develop the
welfare of the apprentice and industry, improve the working
conditions of apprentices, and advance their opportunities for
profitable employment; shall ensure that selection procedures are
impartially administered to all applicants for apprenticeship; shall
gather and promptly disseminate information through apprenticeship
and training information centers; shall maintain on public file in
all high schools and field offices of the Employment Development
Department the name and location of the local area apprenticeship
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committees, the filing date, and minimum requirements for application
of all registered apprenticeship programs; shall cooperate in the
development of apprenticeship programs and may advise with them on
problems affecting apprenticeship standards; shall audit all
selection and disciplinary proceedings of apprentices or prospective
apprentices; may enter joint agreements with the Employment
Development Department outreach education and employment programs,
and educational institutions on the operation of apprenticeship
information centers, including positive efforts to achieve
information on equal opportunity and affirmative action programs for
women and minorities; and shall supervise and recommend
apprenticeship agreements as to these standards and perform such
other duties associated therewith as the California Apprenticeship
Council may recommend. The chief shall coordinate the exchange, by
the California Apprenticeship Council, the apprenticeship program
sponsors, the Fair Employment and Housing Council, community
organizations, and other interested persons, of information on
available minorities and women who may serve as apprentices.

3073.1.  (a) The division shall audit apprenticeship programs to
ensure that the program audited is complying with its standards, that
all on-the-job training is supervised by journeymen, that all
related and supplemental instruction required by the apprenticeship
standards is being provided, that all work processes in the
apprenticeship standards are being covered, and that graduates have
completed the apprenticeship program's requirements. The division
shall examine each apprenticeship program to determine whether
apprentices are graduating from the program on schedule or dropping
out and to determine whether graduates of the program have obtained
employment as journeymen. During the audit, the division shall
attempt to contact a statistically valid sample of apprentices who
have dropped out of the program prior to completion to determine the
apprentices' reasons for leaving the program. Every apprenticeship
program sponsor shall have a duty to cooperate with the division in
conducting an audit.
   (b) Audit reports shall be presented to the California
Apprenticeship Council and shall be made public, except that the
division shall not make public information that would infringe on the
privacy of individual apprentices. The division shall recommend
remedial action to correct deficiencies recognized in the audit
report, and the failure to follow division recommendations or to
correct deficiencies within a reasonable period of time shall be
grounds for withdrawing state approval of a program. Nothing shall
prevent the division from conducting more frequent or random audits
of apprenticeship programs where deficiencies have been identified.
   (c) The division shall give priority in conducting audits to
programs that have been identified as having deficiencies. The
division may conduct simplified audits for programs with fewer than
five registered apprentices.
   (d) For new and newly expanded building and construction trades
apprenticeship programs, the division shall audit each program one
year after approval of the creation or expansion of the program.
   (e) If the division finds evidence that information provided to it
by a building and construction trades apprenticeship program has
been purposefully misstated, the division shall immediately
investigate and determine whether an audit of the program is
necessary. The division shall report its investigatory findings to
the California Apprenticeship Council and make them available to the
public, except that the division shall not make public information
that would infringe upon the privacy of individual apprentices.
   (f) If the division determines that a building and construction
trades apprenticeship program has been the subject of two or more
meritorious complaints that concern the recruitment, training, or
education of apprentices within a five-year period, the division
shall schedule the program for an audit within three months of the
determination.
   (g) If the division determines that a building and construction
trades apprenticeship program that has had at least two graduating
classes has an annual apprentice completion rate below 50 percent of
the average completion rate for the applicable trade, the division
shall schedule the program for an audit within three months of the
determination.

3073.3.  It is the intent of the Legislature that the Department of
Industrial Relations will encourage greater participation for women
and ethnic minorities in apprenticeship programs.
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3073.5.  The Chief of the Division of Apprenticeship Standards and
the California Apprenticeship Council shall annually report through
the Director of Industrial Relations to the Legislature and the
public on the activities of the division and the council. The report
shall contain information including, but not limited to, analyses of
the following:
   (a) The number of individuals, including numbers of women and
minorities, registered in apprenticeship programs in this state for
the current year and in each of the previous five years.
   (b) The number and percentage of apprentices, including numbers
and percentages of minorities and women, registered in each
apprenticeship program having five or more apprentices, and the
percentage of those apprentices who have completed their programs
successfully in the current year and in each of the previous five
years.
   (c) Remedial actions taken by the division to assist those
apprenticeship programs having difficulty in achieving affirmative
action goals or having very low completion rates.
   (d) The number of disputed issues with respect to individual
apprenticeship agreements submitted to the Administrator of
Apprenticeship for determination and the number of those issues
resolved by the council on appeal.
   (e) The number of apprenticeship program applications received by
the division, the number approved, the number denied and the reason
for those denials, the number being reviewed, and deficiencies, if
any, with respect to those program applications being reviewed.
   (f) The number of apprenticeship programs, approved by the
Division of Apprenticeship Standards, that are disapproved by the
California Apprenticeship Council, and the reasons for those
disapprovals.

3074.  The preparation of trade analyses and development of
curriculum for instruction, and the administration and supervision of
related and supplemental instruction for apprentices, coordination
of instruction with job experiences, and the selection and training
of teachers and coordinators for this instruction shall be the
responsibility of, and shall be provided by, state and local boards
responsible for vocational education upon agreement with the program
sponsor. This responsibility shall not preclude the establishment of
off-campus related and supplemental instruction when approved,
developed, and operated in cooperation with state and local school
boards responsible for vocational education, and when the instruction
meets all other requirements of this chapter. It is the intent of
this chapter that the instruction shall be made available to
apprentices through classroom instruction, correspondence courses,
self-study or other means of instruction approved by state and local
public education agencies authorized to provide vocational education.
   Pursuant to this chapter all excess costs incurred by local public
education agencies exceeding state apportionments and local revenue
earned by the attendance of apprentices shall be payable by the
program sponsor, upon joint agreement between the sponsor and the
local education agency. The State Board of Education and the Board of
Governors of the California Community Colleges, and the Division of
Apprenticeship Standards shall jointly issue regulations regarding
calculation and payment provisions of excess costs to be borne by the
program sponsors. All funds accrued by local education agencies from
attendance in apprenticeship classes authorized by this section
shall be expended or allocated for all such classes offered by the
local education agency before excess costs may be claimed.
   The Department of Education and the Board of Governors of the
California Community Colleges may provide related and supplemental
instruction to isolated apprentices as a direct instructional
service, on a contractual basis with local school districts, by
correspondence, or by a combination of these means. For the purpose
of this section, an isolated apprentice is an apprentice registered
with the Division of Apprenticeship Standards in the Department of
Industrial Relations who cannot be enrolled in a class of related and
supplementary instruction for apprentices because of the small
number of apprentices available for an appropriate class or because
there is no existing apprenticeship program within a reasonable
travel distance.
   Interested parties may file a complaint in accordance with Section
201 of Title 8 of the Administrative Code, when a community college
or secondary education district is unable to reach agreement with
program sponsors in providing related and supplemental instruction.
In the process of securing an amicable adjustment, the administrator,
or his or her representative, shall meet with the parties involved,
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including, but not limited to, the chancellor, or his or her
representative, or the Superintendent of Public Instruction, or his
or her representative.
   Community colleges, and other public school districts, shall
refuse to provide related and supplemental instruction to an
apprenticeship program when it is determined by the Administrator of
Apprenticeship that the program sponsor has been found to be in
noncompliance with the State of California Plan for Equal Opportunity
in Apprenticeship.

3074.1.  In compliance with the affirmative action requirements of
California's plan for equal opportunity in apprenticeship, school
districts maintaining high schools, community colleges districts, and
apprenticeship program sponsors, shall provide students with
information as to the availability of apprenticeship programs.

3074.3.  In providing related and supplemental instruction pursuant
to Section 3074, and notwithstanding any provisions of the Education
Code, the Superintendent of Public Instruction and the Chancellor of
the California Community Colleges shall recognize registration in an
apprenticeship program approved by the Division of Apprenticeship
Standards in the Department of Industrial Relations as an acceptable
prerequisite to enrollment into such related and supplemental
classes.

3074.7.  Notwithstanding any other provision of law, the governing
board of a school district which offers classroom instruction in
postgraduate and upgrading courses pursuant to subdivision (d) of
Section 3093 of this code may impose a fee upon individuals receiving
instruction in such postgraduate and upgrading courses. Such fee
shall be not more than the amount necessary, as determined by the
governing board, to cover the total cost of all such classroom
instruction given the individuals.

3075.  (a) An apprenticeship program may be administered by a joint
apprenticeship committee, unilateral management or labor
apprenticeship committee, or an individual employer. Programs may be
approved by the chief in any trade in the state or in a city or trade
area, whenever the apprentice training needs justify the
establishment. Where a collective bargaining agreement exists, a
program shall be jointly sponsored unless either party to the
agreement waives its right to representation in writing. Joint
apprenticeship committees shall be composed of an equal number of
employer and employee representatives.
   (b) For purposes of this section, the apprentice training needs in
the building and construction trades shall be deemed to justify the
approval of a new apprenticeship program only if any of the following
conditions are met:
   (1) There is no existing apprenticeship program approved under
this chapter serving the same craft or trade and geographic area.
   (2) Existing apprenticeship programs approved under this chapter
that serve the same craft or trade and geographic area do not have
the capacity, or neglect or refuse, to dispatch sufficient
apprentices to qualified employers at a public works site who are
willing to abide by the applicable apprenticeship standards.
   (3) Existing apprenticeship programs approved under this chapter
that serve the same trade and geographic area have been identified by
the California Apprenticeship Council as deficient in meeting their
obligations under this chapter.
   (c) Notwithstanding subdivision (b), the California Apprenticeship
Council may approve a new apprenticeship program if special
circumstances, as established by regulation, justify the
establishment of the program.

3075.1.  It is the public policy of this state to encourage the
utilization of apprenticeship as a form of on-the-job training, when
such training is cost-effective in developing skills needed to
perform public services. State and local public agencies shall make a
diligent effort to establish apprenticeship programs for
apprenticeable occupations in their respective work forces. In
furtherance of this policy, public agencies shall take into
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consideration (a) the extent to which a continuous supply of trained
personnel is readily available to public agencies to meet their skill
requirements in the various occupations which are determined to be
apprenticeable, and (b) the application of established programs in
the private sector, where appropriate. Public sector apprenticeship
programs should be fully compatible with affirmative action goals for
the participation of minorities and women in apprenticeship
programs.

3075.5.  (a) This section applies when a building and construction
trades industry program applies to the Chief of the Division of
Apprenticeship Standards for approval of a new apprenticeship program
or for the expansion of an existing apprenticeship program into a
new occupation or geographic area. The requirements of this section
are in addition to other requirements that may be imposed by statute
or regulation.
   (b) (1) An applicant for a new or expanded apprenticeship program
under subdivision (a) shall submit to the chief a written plan that
sets out the number of new apprentices the applicant seeks to enroll
during the next five years in the new or expanded program, new
occupation, or new geographic area. The plan must include the
applicant's budget for training the new apprentices and a detailed
explanation of how the applicant intends to provide sufficient
funding to meet that budget.
   (2) The applicant shall submit to the chief a written plan
providing a reasonable timetable to obtain sufficient commitments
from employers to employ the new apprentices so as to ensure, to the
extent feasible, consistent with the rates of employment for existing
programs in good standing in the applicable trade, that the new
apprentices will be employed continuously throughout the entire term
of apprenticeship.
   (3) The applicant shall submit to the chief verifiable evidence
that the applicant has obtained, or will obtain, suitable and
adequate facilities to train the new apprentices. The chief, or his
or her representative, shall personally inspect the facilities within
six months after the final approval of the program.
   (4) The applicant shall submit to the chief a plan for the
recruitment and selection of the new apprentices. The plan shall
include advertising of the new apprenticeship opportunities within
the geographic area and outreach to organizations that promote
apprenticeship opportunities to women and underrepresented
minorities.
   (c) The chief shall not approve an application that fails to meet
any of the requirements of this section. If the chief does not
approve an application because of its failure to comply with this
section, the chief shall within 90 days provide the applicant with a
detailed explanation of the deficiencies in the application and
recommendations for addressing those deficiencies to obtain program
approval. The applicant may submit a new or amended application to
the chief within 90 days of receipt of the chief's recommendations.
The chief shall provide a detailed response to a new or amended
application within 90 days of its receipt.

3075.6.  Each building and construction trades apprenticeship
program shall provide to each apprentice, on at least a semiannual
basis, a statement showing the number of hours of on-the-job training
and related and supplemental instruction that the apprentice has
acquired toward graduation, the total number of hours of on-the-job
training and related and supplemental instruction that are necessary
for graduation, and the apprentice's expected graduation date.

3075.7.  Every building and construction trades industry
apprenticeship program shall submit apprentice registration, change
of address, graduation, and termination data to the Division of
Apprenticeship Standards on a monthly basis in an electronic format
acceptable to the division.

3076.  The function of a joint apprenticeship committee, when
specific written authority is delegated by the parent organizations
represented, shall be to establish work processes, wage rates,
working conditions for apprentices, the number of apprentices which
shall be employed in the trade under apprentice agreements, and aid
in the adjustment of apprenticeship disputes in accordance with
standards for apprenticeship set up by the California Apprenticeship
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Council. Disciplinary proceedings resulting from disputes shall be
duly noticed to the involved individuals.

3076.3.  Program sponsors shall establish selection procedures which
specify minimum requirements for formal education or equivalency,
physical examination, if any, subject matter of written tests and
oral interviews, and any other criteria pertinent to the selection
process; shall specify the relative weights of all factors which
determine selection to an apprenticeship program; shall submit in
writing to the chief an official statement of each selection
procedure including the filing date and location of the program
sponsor; shall make a copy of the selection procedures available to
each applicant; shall provide in writing to each applicant not
selected an official explanation setting forth the reason or reasons
for the nonselection, copies of which shall be retained as a public
record in the files of the program sponsor for a period of five
years; and shall implement affirmative action programs for minorities
and women in accordance with the rules, regulations, and guidelines
of the California Apprenticeship Council.

3076.5.  A program sponsor may provide in its selection procedures
for an additional 10 points credit in the selection of veteran
applicants for apprenticeship.
   "Veteran," as used in this section, means a veteran who has served
in the armed forces of this country for at least 181 consecutive
days since January 31, 1955, and who has been discharged or released
under conditions other than dishonorable, but does not include any
person who served only in auxiliary or reserve components of the
armed forces whose services therein did not exempt him or her from
the operation of the Selective Training and Service Act of 1940 (54
Stat. 885).

3077.  The term "apprentice" as used in this chapter, means a person
at least 16 years of age who has entered into a written agreement,
in this chapter called an "apprentice agreement," with an employer or
program sponsor. The term of apprenticeship for each apprenticeable
occupation shall be approved by the chief, and in no case shall
provide for less than 2,000 hours of reasonably continuous employment
for such person and for his or her participation in an approved
program of training through employment and through education in
related and supplemental subjects.

3077.5.  A program sponsor administering an apprenticeship program
under this chapter shall not provide a maximum age for apprentices.

3078.  Every apprentice agreement entered into under this chapter
shall directly, or by reference, contain:
   (a) The names of the contracting parties.
   (b) The date of birth of the apprentice.
   (c) A statement of the trade, craft, or business which the
apprentice is to be taught, and the time at which the apprenticeship
will begin and end.
   (d) A statement showing the number of hours to be spent by the
apprentice in work and the learning objectives to be accomplished
through related and supplemental instruction, except as otherwise
provided under Section 3074. These exceptions shall be subject to the
appeal procedures established in Sections 3081, 3082, 3083, and
3084. A minimum of 144 hours of related and supplemental instruction
for each year of apprenticeship is recommended; however, related
instruction may be expressed in terms of units or other objectives to
be accomplished. In no case shall the combined weekly hours of work
and required related and supplemental instruction of the apprentice
exceed the maximum number of hours of work prescribed by law for a
person of the age of the apprentice.
   (e) A statement setting forth a schedule of the processes in the
trade or industry divisions in which the apprentice is to be taught
and the approximate time to be spent at each process.
   (f) A statement of the graduated scale of wages to be paid the
apprentice and whether the required schooltime shall be compensated.
   (g) A statement providing for a period of probation of not more
than 1,000 hours of employment and not more than 72 hours of related
instruction, during which time the apprentice agreement may be
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terminated by the program sponsor at the request in writing of either
party, and providing that after the probationary period the
apprentice agreement may be terminated by the administrator by mutual
agreement of all parties thereto, or canceled by the administrator
for good and sufficient reason.
   (h) A provision that all controversies or differences concerning
the apprentice agreement which cannot be adjusted locally, or which
are not covered by collective-bargaining agreement, shall be
submitted to the administrator for determination as provided for in
Section 3081.
   (i) A provision that an employer who is unable to fulfill his or
her obligation under the apprentice agreement may, with approval of
the administrator, transfer the contract to any other employer if the
apprentice consents and the other employer agrees to assume the
obligation of the apprentice agreement.
   (j) Such additional terms and conditions as may be prescribed or
approved by the California Apprenticeship Council, not inconsistent
with the provisions of this chapter.
   (k) A clause providing that there shall be no liability on the
part of the other contracting party for an injury sustained by an
apprentice engaged in schoolwork at a time when the employment of the
apprentice has been temporarily or permanently terminated.

3079.  Every apprentice agreement under this chapter shall be
approved by the local joint apprenticeship committee or the parties
to a collective bargaining agreement or, subject to review by the
council, by the administrator where there is no collective bargaining
agreement or joint committee, a copy of which shall be filed with
the California Apprenticeship Council. Every apprentice agreement
shall be signed by the employer, or his or her agent, or by a program
sponsor, as provided in Section 3080, and by the apprentice, and if
the apprentice is a minor, by the minor's parent or guardian. Where a
minor enters into an apprentice agreement under this chapter for a
period of training extending into his or her majority, the apprentice
agreement shall likewise be binding for such a period as may be
covered during the apprentice's majority.

3080.  (a) For the purpose of providing greater diversity of
training or continuity of employment, any apprentice agreement made
under this chapter may in the discretion of the California
Apprenticeship Council be signed by an association of employers or an
organization of employees instead of by an individual employer. In
that case, the apprentice agreement shall expressly provide that the
association of employers or organization of employees does not assume
the obligation of an employer but agrees to use its best endeavors
to procure employment and training for an apprentice with one or more
employers who will accept full responsibility, as herein provided,
for all the terms and conditions of employment and training set forth
in the agreement between the apprentice and employer association or
employee organization during the period of the apprentice's
employment. The apprentice agreement shall also expressly provide for
the transfer of the apprentice, subject to the approval of the
California Apprenticeship Council, to an employer or employers who
shall sign a written agreement with the apprentice, and if the
apprentice is a minor, with the apprentice's parent or guardian, as
specified in Section 3079, contracting to employ the apprentice for
the whole or a definite part of the total period of apprenticeship
under the terms and conditions of employment and training set forth
in the apprentice agreement.
   (b) All apprenticeship programs with more than one employer or an
association of employers shall include provisions sufficient to
ensure meaningful representation of the interests of apprentices in
the management of the program.

3081.  Upon the complaint of any interested person or upon his own
initiative, the administrator may investigate to determine if there
has been a violation of the terms of an apprentice agreement, made
under this chapter, and he may hold hearings, inquiries, and other
proceedings necessary to such investigations and determinations. The
parties to such agreement shall be given a fair and impartial
hearing, after reasonable notice thereof. All such hearings,
investigations and determinations shall be made under authority of
reasonable rules and procedures prescribed by the California
Apprenticeship Council.
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3082.  The determination of the administrator shall be filed with
the California Apprenticeship Council. If no appeal therefrom is
filed with the California Apprenticeship Council within 10 days from
the date the parties are given notification of the determination, in
accordance with Section 1013a and Section 2015.5 of the Code of Civil
Procedure, the determination shall become the order of the
California Apprenticeship Council. Any person aggrieved by the
determination or action of the administrator may appeal therefrom to
the California Apprenticeship Council, which shall review the entire
record and may hold a hearing thereon after due notice to the
interested parties.

3083.  The decision of the California Apprenticeship Council as to
the facts shall be conclusive if supported by the evidence and all
orders and decisions of the California Apprenticeship Council shall
be prima facie lawful and reasonable.

3084.  Any party to an apprentice agreement aggrieved by an order or
decision of the California Apprenticeship Council may maintain
appropriate proceedings in the courts on questions of law. The
decision of the California Apprenticeship Council shall be conclusive
if the proceeding is not filed within 30 days after the date the
aggrieved party is given notification of the decision.

3084.5.  In any case in which a person or persons have willfully
violated any of the laws, regulations, or orders governing applicants
for apprenticeship or apprentices registered under this chapter, the
Division of Apprenticeship Standards may obtain in a court of
competent jurisdiction, an injunction against any further violations
of any such laws, regulations, or orders by such person or persons.

3085.  No person shall institute any action for the enforcement of
any apprentice agreement, or damages for the breach of any apprentice
agreement, made under this chapter, unless he shall first have
exhausted all administrative remedies provided by this chapter.

3086.  Nothing in this chapter or in any apprentice agreement
approved under this chapter shall operate to invalidate any
apprenticeship provision in any collective agreement between
employers and employees setting up higher apprenticeship standards.

3088.  If any provision of this chapter or the application thereof
to any person or circumstances is held invalid, the remainder of the
chapter and the application of such provision to other persons and
circumstances, shall not be affected thereby.

3089.  This chapter shall be known and may be cited as the
Shelley-Maloney Apprentice Labor Standards Act of 1939.

3090.  The Division of Apprenticeship Standards shall investigate,
approve or reject applications from establishments for apprenticeship
and other on-the-job training, and for that purpose, may cooperate,
or contract with, and receive reimbursements from the appropriate
agencies of the Federal Government.

3091.  Acceptance of an application for entrance into an
apprenticeship training program shall not be predicated on the
payment of any fee. Reasonable costs for expense incurred may be
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charged after an applicant has been accepted into the program.

3091.5.  Pursuant to Section 16370 of the Government Code, there is
hereby authorized in the State Treasury a Special Deposit Fund
Account, which shall consist of moneys collected from the sale of
instructional material to persons enrolled in any apprenticeship
training program under this chapter. All of the moneys collected are
hereby appropriated without regard to fiscal year for the support of
the Department of Education to be used for the development and
production of apprenticeship instructional material.

3092.  A successful graduate of a training program in a particular
apprenticeable occupation of a vocational education program meeting
the standards of the California State Plan for Vocational Education
may receive credit toward a term of apprenticeship if the program is
jointly established and approved by a school district, a county
superintendent of schools, a public entity conducting a regional
occupational center or program, or a private postsecondary vocational
school accredited by a regional or national accrediting agency
recognized by the United States Office of Education and the program
sponsor of the particular apprenticeable occupation.

3093.  (a)  This section applies only when voluntarily requested by
the parties to a collective bargaining agreement or by an employer,
his or her association, or a union, or its representative where there
is no collective bargaining agreement.
   (b) Nothing in this section may be construed in any way so as to
compel, regulate, interfere with, or duplicate the provisions of any
established training programs which are operated under the terms of
any collective bargaining agreements or unilaterally by any employer
or bona fide labor union.
   (c) Services contemplated under this section may be provided only
when voluntarily requested and shall be denied when it is found that
existing prevailing conditions in the area and industry would in any
way be lowered or adversely affected.
   (d) The California Apprenticeship Council in cooperation with the
Department of Education, the Employment Development Department, and
the Board of Governors of the California Community Colleges may
foster and promote on-the-job training programs other than
apprenticeship as follows: (1) programs for journeymen in the
apprenticeable occupations to keep them abreast of current
techniques, methods, and materials and opportunities for advancement
in their industries; (2) programs in other than apprenticeable
occupations for workers entering the labor market for the first time
or workers entering new occupations by reason of having been
displaced from former occupations by reason of economic, industrial,
technological scientific changes, or developments; (3) the programs
shall be in accord with and agreed to by the parties to any
applicable collective bargaining agreements and where appropriate
will include joint employer-employee cooperation in the programs.
   (e) The Division of Apprenticeship Standards when requested may
foster and promote voluntary on-the-job training programs in
accordance with this section, and assist employers, employees and
other interested persons and agencies in the development and carrying
out of the programs. The Division of Apprenticeship Standards shall
cooperate in these functions with the Department of Education, the
Employment Development Department, and the Board of Governors of the
California Community Colleges and other governmental agencies. The
Division of Apprenticeship Standards may cooperate with the
Department of Corrections and the Department of the Youth Authority
in the development of training programs for inmates and releasees of
correctional institutions.
   (f) The programs, where appropriate, may include related and
supplemental classroom instruction offered and administered by state
and local boards responsible for vocational education.
   (g) The activities and services of the Division of Apprenticeship
Standards in training programs under this section shall be performed
without curtailing or in any way interfering with the division's
activities and services in apprenticeship.
   (h) The Division of Apprenticeship Standards may contract with,
and receive reimbursements from, appropriate federal, state, and
other governmental agencies.
   (i) The vocational education activities and services of the
Department of Education, the Board of Governors of the California
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Community Colleges, and local public school districts shall not be
abridged or abrogated through implementation of this section.
   (j) "On-the-job training" as used in this section refers
exclusively to training confined to the needs of a specific
occupation and conducted at the jobsite for employed workers.
   (k) "Journeyman," as used in this section, means a person who has
either (1) completed an accredited apprenticeship in his craft, or
(2) who has completed the equivalent of an apprenticeship in length
and content of work experience and all other requirements in the
apprenticeship standards for the craft which has workers classified
as journeymen in an apprenticeable occupation.
   (l) Nothing in this section shall be construed to require prior
approval, ratification, or reference of any training program to the
Division of Apprenticeship Standards or the Department of Industrial
Relations.

3095.  Every person who willfully discriminates in any recruitment
or apprenticeship program on any basis listed in subdivision (a) of
Section 12940 of the Government Code, as those bases are defined in
Sections 12926 and 12926.1 of the Government Code, except as
otherwise provided in Section 12940 of the Government Code, is guilty
of a misdemeanor punishable by a fine of not more than one thousand
dollars ($1,000) or by imprisonment for not more than six months, or
both.

3097.  The Department of Industrial Relations, Division of
Apprenticeship Standards, may cooperate in the provision of, or
provide, services to the Employment Development Department, and to
service delivery areas, as designated pursuant to the Job Training
Partnership Act (P.L. 97-300, and Division 8 commencing with Section
15000 of the Unemployment Insurance Code). The Department of
Industrial Relations, Division of Apprenticeship Standards may enter
into any agreements as may be necessary for this purpose.
   The Division of Apprenticeship Standards shall exert maximum
effort to persuade sponsors of its registered, nonfederally funded,
voluntary apprenticeship and on-the-job training programs to accept
to the maximum possible extent the eligible persons as described in
the Job Training Partnership Act (P.L. 97-300) and Division 8
(commencing with Section 15000) of the Unemployment Insurance Code.

3098.  An apprentice registered in an approved apprenticeship
program in any of the building and construction trades shall be
employed only as an apprentice when performing any construction work
for an employer that is a party, individually or through an employer
association, to any apprenticeship agreement or standards covering
that individual.
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PUBLIC CONTRACT CODE 
SECTION 4100-4114 

4100.  This chapter may be cited as the "Subletting and
Subcontracting Fair Practices Act."

4101.  The Legislature finds that the practices of bid shopping and
bid peddling in connection with the construction, alteration, and
repair of public improvements often result in poor quality of
material and workmanship to the detriment of the public, deprive the
public of the full benefits of fair competition among prime
contractors and subcontractors, and lead to insolvencies, loss of
wages to employees, and other evils.

4103.  Nothing in this chapter limits or diminishes any rights or
remedies, either legal or equitable, which:
   (a) An original or substituted subcontractor may have against the
prime contractor, his or her successors or assigns.
   (b) The state or any county, city, body politic, or public agency
may have against the prime contractor, his or her successors or
assigns, including the right to take over and complete the contract.

4104.  Any officer, department, board, or commission taking bids for
the construction of any public work or improvement shall provide in
the specifications prepared for the work or improvement or in the
general conditions under which bids will be received for the doing of
the work incident to the public work or improvement that any person
making a bid or offer to perform the work, shall, in his or her bid
or offer, set forth:
   (a) (1) The name, the location of the place of business, and the
California contractor license number of each subcontractor who will
perform work or labor or render service to the prime contractor in or
about the construction of the work or improvement, or a
subcontractor licensed by the State of California who, under
subcontract to the prime contractor, specially fabricates and
installs a portion of the work or improvement according to detailed
drawings contained in the plans and specifications, in an amount in
excess of one-half of 1 percent of the prime contractor's total bid
or, in the case of bids or offers for the construction of streets or
highways, including bridges, in excess of one-half of 1 percent of
the prime contractor's total bid or ten thousand dollars ($10,000),
whichever is greater.
   (2) An inadvertent error in listing the California contractor
license number provided pursuant to paragraph (1) shall not be
grounds for filing a bid protest or grounds for considering the bid
nonresponsive if the corrected contractor's license number is
submitted to the public entity by the prime contractor within 24
hours after the bid opening and provided the corrected contractor's
license number corresponds to the submitted name and location for
that subcontractor.
   (3) (A) Subject to subparagraph (B), any information requested by
the officer, department, board, or commission concerning any
subcontractor who the prime contractor is required to list under this
subdivision, other than the subcontractor's name, location of
business, and California contractor license number, may be submitted
by the prime contractor up to 24 hours after the deadline established
by the officer, department, board, or commission for receipt of bids
by prime contractors.
   (B) A state or local agency may implement subparagraph (A) at its
option.
   (b) The portion of the work that will be done by each
subcontractor under this act. The prime contractor shall list only
one subcontractor for each portion as is defined by the prime
contractor in his or her bid.
   (c) This section shall become operative on July 1, 2014.
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4104.5.  (a) The officer, department, board, or commission taking
bids for construction of any public work or improvement shall specify
in the bid invitation and public notice the place the bids of the
prime contractors are to be received and the time by which they shall
be received. The date and time shall be extended by no less than 72
hours if the officer, department, board, or commission issues any
material changes, additions, or deletions to the invitation later
than 72 hours prior to the bid closing. Any bids received after the
time specified in the notice or any extension due to material changes
shall be returned unopened.
   (b) As used in this section, the term "material change" means a
change with a substantial cost impact on the total bid as determined
by the awarding agency.
   (c) As used in this section, the term "bid invitation" shall
include any documents issued to prime contractors that contain
descriptions of the work to be bid or the content, form, or manner of
submission of bids by bidders.

4105.  Circumvention by a general contractor who bids as a prime
contractor of the requirement under Section 4104 for him or her to
list his or her subcontractors, by the device of listing another
contractor who will in turn sublet portions constituting the majority
of the work covered by the prime contract, shall be considered a
violation of this chapter and shall subject that prime contractor to
the penalties set forth in Sections 4110 and 4111.

4106.  If a prime contractor fails to specify a subcontractor or if
a prime contractor specifies more than one subcontractor for the same
portion of work to be performed under the contract in excess of
one-half of 1 percent of the prime contractor's total bid, the prime
contractor agrees that he or she is fully qualified to perform that
portion himself or herself, and that the prime contractor shall
perform that portion himself or herself.
   If after award of contract, the prime contractor subcontracts,
except as provided for in Sections 4107 or 4109, any such portion of
the work, the prime contractor shall be subject to the penalties
named in Section 4111.

4107.  A prime contractor whose bid is accepted may not:
   (a) Substitute a person as subcontractor in place of the
subcontractor listed in the original bid, except that the awarding
authority, or its duly authorized officer, may, except as otherwise
provided in Section 4107.5, consent to the substitution of another
person as a subcontractor in any of the following situations:
   (1) When the subcontractor listed in the bid, after having had a
reasonable opportunity to do so, fails or refuses to execute a
written contract for the scope of work specified in the subcontractor'
s bid and at the price specified in the subcontractor's bid, when
that written contract, based upon the general terms, conditions,
plans, and specifications for the project involved or the terms of
that subcontractor's written bid, is presented to the subcontractor
by the prime contractor.
   (2) When the listed subcontractor becomes insolvent or the subject
of an order for relief in bankruptcy.
   (3) When the listed subcontractor fails or refuses to perform his
or her subcontract.
   (4) When the listed subcontractor fails or refuses to meet the
bond requirements of the prime contractor as set forth in Section
4108.
   (5) When the prime contractor demonstrates to the awarding
authority, or its duly authorized officer, subject to the further
provisions set forth in Section 4107.5, that the name of the
subcontractor was listed as the result of an inadvertent clerical
error.
   (6) When the listed subcontractor is not licensed pursuant to the
Contractors License Law.
   (7) When the awarding authority, or its duly authorized officer,
determines that the work performed by the listed subcontractor is
substantially unsatisfactory and not in substantial accordance with
the plans and specifications, or that the subcontractor is
substantially delaying or disrupting the progress of the work.
   (8) When the listed subcontractor is ineligible to work on a
public works project pursuant to Section 1777.1 or 1777.7 of the
Labor Code.
   (9) When the awarding authority determines that a listed
subcontractor is not a responsible contractor.
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   Prior to approval of the prime contractor's request for the
substitution, the awarding authority, or its duly authorized officer,
shall give notice in writing to the listed subcontractor of the
prime contractor's request to substitute and of the reasons for the
request. The notice shall be served by certified or registered mail
to the last known address of the subcontractor. The listed
subcontractor who has been so notified has five working days within
which to submit written objections to the substitution to the
awarding authority. Failure to file these written objections
constitutes the listed subcontractor's consent to the substitution.
   If written objections are filed, the awarding authority shall give
notice in writing of at least five working days to the listed
subcontractor of a hearing by the awarding authority on the prime
contractor's request for substitution.
   (b) Permit a subcontract to be voluntarily assigned or transferred
or allow it to be performed by anyone other than the original
subcontractor listed in the original bid, without the consent of the
awarding authority, or its duly authorized officer.
   (c) Other than in the performance of "change orders" causing
changes or deviations from the original contract, sublet or
subcontract any portion of the work in excess of one-half of 1
percent of the prime contractor's total bid as to which his or her
original bid did not designate a subcontractor.

4107.2.  No subcontractor listed by a prime contractor under Section
4104 as furnishing and installing carpeting, shall voluntarily
sublet his or her subcontract with respect to any portion of the
labor to be performed unless he or she specified the subcontractor in
his or her bid for that subcontract to the prime contractor.

4107.5.  The prime contractor as a condition to assert a claim of
inadvertent clerical error in the listing of a subcontractor shall
within two working days after the time of the prime bid opening by
the awarding authority give written notice to the awarding authority
and copies of that notice to both the subcontractor he or she claims
to have listed in error and the intended subcontractor who had bid to
the prime contractor prior to bid opening.
   Any listed subcontractor who has been notified by the prime
contractor in accordance with this section as to an inadvertent
clerical error shall be allowed six working days from the time of the
prime bid opening within which to submit to the awarding authority
and to the prime contractor written objection to the prime contractor'
s claim of inadvertent clerical error. Failure of the listed
subcontractor to file the written notice within the six working days
shall be primary evidence of his or her agreement that an inadvertent
clerical error was made.
   The awarding authority shall, after a public hearing as provided
in Section 4107 and in the absence of compelling reasons to the
contrary, consent to the substitution of the intended subcontractor:
   (a) If (1) the prime contractor, (2) the subcontractor listed in
error, and (3) the intended subcontractor each submit an affidavit to
the awarding authority along with such additional evidence as the
parties may wish to submit that an inadvertent clerical error was in
fact made, provided that the affidavits from each of the three
parties are filed within eight working days from the time of the
prime bid opening, or
   (b) If the affidavits are filed by both the prime contractor and
the intended subcontractor within the specified time but the
subcontractor whom the prime contractor claims to have listed in
error does not submit within six working days, to the awarding
authority and to the prime contractor, written objection to the prime
contractor's claim of inadvertent clerical error as provided in this
section.
   If the affidavits are filed by both the prime contractor and the
intended subcontractor but the listed subcontractor has, within six
working days from the time of the prime bid opening, submitted to the
awarding authority and to the prime contractor written objection to
the prime contractor's claim of inadvertent clerical error, the
awarding authority shall investigate the claims of the parties and
shall hold a public hearing as provided in Section 4107 to determine
the validity of those claims. Any determination made shall be based
on the facts contained in the declarations submitted under penalty of
perjury by all three parties and supported by testimony under oath
and subject to cross-examination. The awarding authority may, on its
own motion or that of any other party, admit testimony of other
contractors, any bid registries or depositories, or any other party
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in possession of facts which may have a bearing on the decision of
the awarding authority.

4107.7.  If a contractor who enters into a contract with a public
entity for investigation, removal or remedial action, or disposal
relative to the release or presence of a hazardous material or
hazardous waste fails to pay a subcontractor registered as a
hazardous waste hauler pursuant to Section 25163 of the Health and
Safety Code within 10 days after the investigation, removal or
remedial action, or disposal is completed, the subcontractor may
serve a stop notice upon the public entity in accordance with Chapter
4 (commencing with Section 9350) of Title 3 of Part 6 of Division 4
of the Civil Code.

4108.  (a)  It shall be the responsibility of each subcontractor
submitting bids to a prime contractor to be prepared to submit a
faithful performance and payment bond or bonds if so requested by the
prime contractor.
   (b) In the event any subcontractor submitting a bid to a prime
contractor does not, upon the request of the prime contractor and at
the expense of the prime contractor at the established charge or
premium therefor, furnish to the prime contractor a bond or bonds
issued by an admitted surety wherein the prime contractor shall be
named the obligee, guaranteeing prompt and faithful performance of
the subcontract and the payment of all claims for labor and materials
furnished or used in and about the work to be done and performed
under the subcontract, the prime contractor may reject the bid and
make a substitution of another subcontractor subject to Section 4107.
   (c) (1) The bond or bonds may be required under this section only
if the prime contractor in his or her written or published request
for subbids clearly specifies the amount and requirements of the bond
or bonds.
   (2) If the expense of the bond or bonds required under this
section is to be borne by the subcontractor, that requirement shall
also be specified in the prime contractor's written or published
request for subbids.
   (3) The prime contractor's failure to specify bond requirements,
in accordance with this subdivision, in the written or published
request for subbids shall preclude the prime contractor from imposing
bond requirements under this section.

4109.  Subletting or subcontracting of any portion of the work in
excess of one-half of 1 percent of the prime contractor's total bid
as to which no subcontractor was designated in the original bid shall
only be permitted in cases of public emergency or necessity, and
then only after a finding reduced to writing as a public record of
the awarding authority setting forth the facts constituting the
emergency or necessity.

4110.  A prime contractor violating any of the provisions of this
chapter violates his or her contract and the awarding authority may
exercise the option, in its own discretion, of (1) canceling his or
her contract or (2) assessing the prime contractor a penalty in an
amount of not more than 10 percent of the amount of the subcontract
involved, and this penalty shall be deposited in the fund out of
which the prime contract is awarded. In any proceedings under this
section the prime contractor shall be entitled to a public hearing
and to five days' notice of the time and place thereof.

4111.  Violation of this chapter by a licensee under Chapter 9
(commencing with Section 7000) of Division 3 of the Business and
Professions Code constitutes grounds for disciplinary action by the
Contractors State License Board, in addition to the penalties
prescribed in Section 4110.

4112.  The failure on the part of a contractor to comply with any
provision of this chapter does not constitute a defense to the
contractor in any action brought against the contractor by a
subcontractor.
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4113.  As used in this chapter, the word "subcontractor" shall mean
a contractor, within the meaning of the provisions of Chapter 9
(commencing with Section 7000) of Division 3 of the Business and
Professions Code, who contracts directly with the prime contractor.
   "Prime contractor" shall mean the contractor who contracts
directly with the awarding authority.

4114.  The county board of supervisors, when it is the awarding
authority, may delegate its functions under Sections 4107 and 4110 to
any officer designated by the board.
   The authorized officer shall make a written recommendation to the
board of supervisors. The board of supervisors may adopt the
recommendation without further notice or hearing, or may set the
matter for a de novo hearing before the board.



703 

SUBCHAPTER B—EMPLOYMENT AND BUSINESS 
OPPORTUNITY 

PART 135—ECONOMIC OPPORTU-
NITIES FOR LOW- AND VERY 
LOW-INCOME PERSONS 

Subpart A—General Provisions 

Sec. 
135.1 Purpose. 
135.2 Effective date of regulation. 
135.3 Applicability. 
135.5 Definitions. 
135.7 Delegation of authority. 
135.9 Requirements applicable to HUD 

NOFAs for section 3 covered programs. 
135.11 Other laws governing training, em-

ployment, and contracting. 

Subpart B—Economic Opportunities for 
Section 3 Residents and Section 3 Busi-
ness Concerns 

135.30 Numerical goals for meeting the 
greatest extent feasible requirement. 

135.32 Responsibilities of the recipient. 
135.34 Preference for section 3 residents in 

training and employment opportunities. 
135.36 Preference for section 3 business con-

cerns in contracting opportunities. 
135.38 Section 3 clause. 
135.40 Providing other economic opportuni-

ties. 

Subpart C [Reserved] 

Subpart D—Complaint and Compliance 
Review 

135.70 General. 
135.72 Cooperation in achieving compliance. 
135.74 Section 3 compliance review proce-

dures. 
135.76 Filing and processing complaints. 

Subpart E—Reporting and Recordkeeping 

135.90 Reporting. 
135.92 Recordkeeping and access to records. 

APPENDIX TO PART 135 

AUTHORITY: 12 U.S.C. 1701u; 42 U.S.C. 
3535(d). 

SOURCE: 59 FR 33880, June 30, 1994, unless 
otherwise noted. 

EFFECTIVE DATE NOTE: At 59 FR 33880, June 
30, 1994, part 135 was revised effective August 
1, 1994 through June 30, 1995. At 60 FR 28325, 
May 31, 1995, the effective period was ex-
tended until the final rule implementing 
changes made to section 3 of the Housing and 
Urban Development Act of 1968 by the Hous-

ing and Community Development Act of 1992 
is published and becomes effective. 

Subpart A—General Provisions 

§ 135.1 Purpose. 

(a) Section 3. The purpose of section 3 
of the Housing and Urban Development 
Act of 1968 (12 U.S.C. 1701u) (section 3) 
is to ensure that employment and 
other economic opportunities gen-
erated by certain HUD financial assist-
ance shall, to the greatest extent fea-
sible, and consistent with existing Fed-
eral, State and local laws and regula-
tions, be directed to low- and very low- 
income persons, particularly those who 
are recipients of government assist-
ance for housing, and to business con-
cerns which provide economic opportu-
nities to low- and very low-income per-
sons. 

(b) Part 135. The purpose of this part 
is to establish the standards and proce-
dures to be followed to ensure that the 
objectives of section 3 are met. 

§ 135.2 Effective date of regulation. 

The regulations of this part will re-
main in effect until the date the final 
rule adopting the regulations of this 
part with or without changes is pub-
lished and becomes effective, at which 
point the final rule will remain in ef-
fect. 

[60 FR 28326, May 31, 1995] 

§ 135.3 Applicability. 

(a) Section 3 covered assistance. Sec-
tion 3 applies to the following HUD as-
sistance (section 3 covered assistance): 

(1) Public and Indian housing assist-
ance. Section 3 applies to training, em-
ployment, contracting and other eco-
nomic opportunities arising from the 
expenditure of the following public and 
Indian housing assistance: 

(i) Development assistance provided 
pursuant to section 5 of the U.S. Hous-
ing Act of 1937 (1937 Act); 

(ii) Operating assistance provided 
pursuant to section 9 of the 1937 Act; 
and 
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(iii) Modernization assistance pro-
vided pursuant to section 14 of the 1937 
Act; 

(2) Housing and community develop-
ment assistance. Section 3 applies to 
training, employment, contracting and 
other economic opportunities arising 
in connection with the expenditure of 
housing assistance (including section 8 
assistance, and including other housing 
assistance not administered by the As-
sistant Secretary of Housing) and com-
munity development assistance that is 
used for the following projects; 

(i) Housing rehabilitation (including 
reduction and abatement of lead-based 
paint hazards, but excluding routine 
maintenance, repair and replacement); 

(ii) Housing construction; and 
(iii) Other public construction. 
(3) Thresholds—(i) No thresholds for 

section 3 covered public and Indian hous-
ing assistance. The requirements of this 
part apply to section 3 covered assist-
ance provided to recipients, notwith-
standing the amount of the assistance 
provided to the recipient. The require-
ments of this part apply to all contrac-
tors and subcontractors performing 
work in connection with projects and 
activities funded by public and Indian 
housing assistance covered by section 
3, regardless of the amount of the con-
tract or subcontract. 

(ii) Thresholds for section 3 covered 
housing and community development as-
sistance—(A) Recipient thresholds. The 
requirements of this part apply to re-
cipients of other housing and commu-
nity development program assistance 
for a section 3 covered project(s) for 
which the amount of the assistance ex-
ceeds $200,000. 

(B) Contractor and subcontractor 
thresholds. The requirements of this 
part apply to contractors and sub-
contractors performing work on sec-
tion 3 covered project(s) for which the 
amount of the assistance exceeds 
$200,000; and the contract or sub-
contract exceeds $100,000. 

(C) Threshold met for recipients, but not 
contractors or subcontractors. If a recipi-
ent receives section 3 covered housing 
or community development assistance 
in excess of $200,000, but no contract 
exceeds $100,000, the section 3 pref-
erence requirements only apply to the 
recipient. 

(b) Applicability of section 3 to entire 
project or activity funded with section 3 
assistance. The requirements of this 
part apply to the entire project or ac-
tivity that is funded with section 3 cov-
ered assistance, regardless of whether 
the section 3 activity is fully or par-
tially funded with section 3 covered as-
sistance. 

(c) Applicability to Indian housing au-
thorities and Indian tribes. Indian hous-
ing authorities and tribes that receive 
HUD assistance described in paragraph 
(a) of this section shall comply with 
the procedures and requirements of 
this part to the maximum extent con-
sistent with, but not in derogation of, 
compliance with section 7(b) of the In-
dian Self-Determination and Education 
Assistance Act (25 U.S.C. 450e(b)). (See 
24 CFR part 905.) 

(d) Other HUD assistance and other 
Federal assistance. Recipients, contrac-
tors and subcontractors that receive 
HUD assistance, not listed in para-
graph (a) of this section, or other Fed-
eral assistance, are encouraged to pro-
vide, to the greatest extent feasible, 
training, employment, and contracting 
opportunities generated by the expend-
iture of this assistance to low- and 
very low-income persons, and business 
concerns owned by low- and very low- 
income persons, or which employ low- 
and very low-income persons. 

§ 135.5 Definitions. 

The terms Department, HUD, Indian 
housing authority (IHA), Public housing 
agency (PHA), and Secretary are defined 
in 24 CFR part 5. 

Annual Contributions Contract (ACC) 
means the contract under the U.S. 
Housing Act of 1937 (1937 Act) between 
HUD and the PHA, or between HUD 
and the IHA, that contains the terms 
and conditions under which HUD as-
sists the PHA or the IHA in providing 
decent, safe, and sanitary housing for 
low income families. The ACC must be 
in a form prescribed by HUD under 
which HUD agrees to provide assist-
ance in the development, moderniza-
tion and/or operation of a low income 
housing project under the 1937 Act, and 
the PHA or IHA agrees to develop, 
modernize and operate the project in 
compliance with all provisions of the 
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ACC and the 1937 Act, and all HUD reg-
ulations and implementing require-
ments and procedures. (The ACC is not 
a form of procurement contract.) 

Applicant means any entity which 
makes an application for section 3 cov-
ered assistance, and includes, but is 
not limited to, any State, unit of local 
government, public housing agency, In-
dian housing authority, Indian tribe, or 
other public body, public or private 
nonprofit organization, private agency 
or institution, mortgagor, developer, 
limited dividend sponsor, builder, prop-
erty manager, community housing de-
velopment organization (CHDO), resi-
dent management corporation, resident 
council, or cooperative association. 

Assistant Secretary means the Assist-
ant Secretary for Fair Housing and 
Equal Opportunity. 

Business concern means a business en-
tity formed in accordance with State 
law, and which is licensed under State, 
county or municipal law to engage in 
the type of business activity for which 
it was formed. 

Business concern that provides eco-
nomic opportunities for low- and very 
low-income persons. See definition of 
‘‘section 3 business concern’’ in this 
section. 

Contract. See the definition of ‘‘sec-
tion 3 covered contract’’ in this sec-
tion. 

Contractor means any entity which 
contracts to perform work generated 
by the expenditure of section 3 covered 
assistance, or for work in connection 
with a section 3 covered project. 

Employment opportunities generated by 
section 3 covered assistance means all 
employment opportunities generated 
by the expenditure of section 3 covered 
public and Indian housing assistance 
(i.e., operating assistance, development 
assistance and modernization assist-
ance, as described in § 135.3(a)(1)). With 
respect to section 3 covered housing 
and community development assist-
ance, this term means all employment 
opportunities arising in connection 
with section 3 covered projects (as de-
scribed in § 135.3(a)(2)), including man-
agement and administrative jobs con-
nected with the section 3 covered 
project. Management and administra-
tive jobs include architectural, engi-
neering or related professional services 

required to prepare plans, drawings, 
specifications, or work write-ups; and 
jobs directly related to administrative 
support of these activities, e.g., con-
struction manager, relocation spe-
cialist, payroll clerk, etc. 

Housing authority (HA) means, collec-
tively, public housing agency and In-
dian housing authority. 

Housing and community development 
assistance means any financial assist-
ance provided or otherwise made avail-
able through a HUD housing or com-
munity development program through 
any grant, loan, loan guarantee, coop-
erative agreement, or contract, and in-
cludes community development funds 
in the form of community development 
block grants, and loans guaranteed 
under section 108 of the Housing and 
Community Development Act of 1974, 
as amended. Housing and community 
development assistance does not in-
clude financial assistance provided 
through a contract of insurance or 
guaranty. 

Housing development means low-in-
come housing owned, developed, or op-
erated by public housing agencies or 
Indian housing authorities in accord-
ance with HUD’s public and Indian 
housing program regulations codified 
in 24 CFR Chapter IX. 

HUD Youthbuild programs mean pro-
grams that receive assistance under 
subtitle D of Title IV of the National 
Affordable Housing Act, as amended by 
the Housing and Community Develop-
ment Act of 1992 (42 U.S.C. 12899), and 
provide disadvantaged youth with op-
portunities for employment, education, 
leadership development, and training 
in the construction or rehabilitation of 
housing for homeless individuals and 
members of low- and very low-income 
families. 

Indian tribes shall have the meaning 
given this term in 24 CFR part 571. 

JTPA means the Job Training Part-
nership Act (29 U.S.C. 1579(a)). 

Low-income person. See the definition 
of ‘‘section 3 resident’’ in this section. 

Metropolitan area means a metropoli-
tan statistical area (MSA), as estab-
lished by the Office of Management and 
Budget. 

Neighborhood area means: 
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(1) For HUD housing programs, a geo-
graphical location within the jurisdic-
tion of a unit of general local govern-
ment (but not the entire jurisdiction) 
designated in ordinances, or other local 
documents as a neighborhood, village, 
or similar geographical designation. 

(2) For HUD community development 
programs, see the definition, if pro-
vided, in the regulations for the appli-
cable community development pro-
gram, or the definition for this term in 
24 CFR 570.204(c)(1). 

New hires mean full-time employees 
for permanent, temporary or seasonal 
employment opportunities. 

Nonmetropolitan county means any 
county outside of a metropolitan area. 

Other HUD programs means HUD pro-
grams, other than HUD public and In-
dian housing programs, that provide 
housing and community development 
assistance for ‘‘section 3 covered 
projects,’’ as defined in this section. 

Public housing resident has the mean-
ing given this term in 24 CFR part 963. 

Recipient means any entity which re-
ceives section 3 covered assistance, di-
rectly from HUD or from another re-
cipient and includes, but is not limited 
to, any State, unit of local govern-
ment, PHA, IHA, Indian tribe, or other 
public body, public or private nonprofit 
organization, private agency or institu-
tion, mortgagor, developer, limited 
dividend sponsor, builder, property 
manager, community housing develop-
ment organization, resident manage-
ment corporation, resident council, or 
cooperative association. Recipient also 
includes any successor, assignee or 
transferee of any such entity, but does 
not include any ultimate beneficiary 
under the HUD program to which sec-
tion 3 applies and does not include con-
tractors. 

Section 3 means section 3 of the Hous-
ing and Urban Development Act of 1968, 
as amended (12 U.S.C. 1701u). 

Section 3 business concern means a 
business concern, as defined in this sec-
tion— 

(1) That is 51 percent or more owned 
by section 3 residents; or 

(2) Whose permanent, full-time em-
ployees include persons, at least 30 per-
cent of whom are currently section 3 
residents, or within three years of the 
date of first employment with the busi-

ness concern were section 3 residents; 
or 

(3) That provides evidence of a com-
mitment to subcontract in excess of 25 
percent of the dollar award of all sub-
contracts to be awarded to business 
concerns that meet the qualifications 
set forth in paragraphs (1) or (2) in this 
definition of ‘‘section 3 business con-
cern.’’ 

Section 3 clause means the contract 
provisions set forth in § 135.38. 

Section 3 covered activity means any 
activity which is funded by section 3 
covered assistance public and Indian 
housing assistance. 

Section 3 covered assistance means: (1) 
Public and Indian housing development 
assistance provided pursuant to section 
5 of the 1937 Act; 

(2) Public and Indian housing oper-
ating assistance provided pursuant to 
section 9 of the 1937 Act; 

(3) Public and Indian housing mod-
ernization assistance provided pursu-
ant to section 14 of the 1937 Act; 

(4) Assistance provided under any 
HUD housing or community develop-
ment program that is expended for 
work arising in connection with: 

(i) Housing rehabilitation (including 
reduction and abatement of lead-based 
paint hazards, but excluding routine 
maintenance, repair and replacement); 

(ii) Housing construction; or 
(iii) Other public construction 

project (which includes other buildings 
or improvements, regardless of owner-
ship). 

Section 3 covered contract means a 
contract or subcontract (including a 
professional service contract) awarded 
by a recipient or contractor for work 
generated by the expenditure of section 
3 covered assistance, or for work aris-
ing in connection with a section 3 cov-
ered project. ‘‘Section 3 covered con-
tracts’’ do not include contracts award-
ed under HUD’s procurement program, 
which are governed by the Federal Ac-
quisition Regulation System (see 48 
CFR, Chapter 1). ‘‘Section 3 covered 
contracts’’ also do not include con-
tracts for the purchase of supplies and 
materials. However, whenever a con-
tract for materials includes the instal-
lation of the materials, the contract 
constitutes a section 3 covered con-
tract. For example, a contract for the 
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purchase and installation of a furnace 
would be a section 3 covered contract 
because the contract is for work (i.e., 
the installation of the furnace) and 
thus is covered by section 3. 

Section 3 covered project means the 
construction, reconstruction, conver-
sion or rehabilitation of housing (in-
cluding reduction and abatement of 
lead-based paint hazards), other public 
construction which includes buildings 
or improvements (regardless of owner-
ship) assisted with housing or commu-
nity development assistance. 

Section 3 joint venture. See § 135.40. 
Section 3 resident means: (1) A public 
housing resident; or 

(2) An individual who resides in the 
metropolitan area or nonmetropolitan 
county in which the section 3 covered 
assistance is expended, and who is: 

(i) A low-income person, as this term 
is defined in section 3(b)(2) of the 1937 
Act (42 U.S.C. 1437a(b)(2)). Section 
3(b)(2) of the 1937 Act defines this term 
to mean families (including single per-
sons) whose incomes do not exceed 80 
per centum of the median income for 
the area, as determined by the Sec-
retary, with adjustments for smaller 
and larger families, except that the 
Secretary may establish income ceil-
ings higher or lower than 80 per cen-
tum of the median for the area on the 
basis of the Secretary’s findings that 
such variations are necessary because 
of prevailing levels of construction 
costs or unusually high or low-income 
families; or 

(ii) A very low-income person, as this 
term is defined in section 3(b)(2) of the 
1937 Act (42 U.S.C. 1437a(b)(2)). Section 
3(b)(2) of the 1937 Act (42 U.S.C. 
1437a(b)(2)) defines this term to mean 
families (including single persons) 
whose incomes do not exceed 50 per 
centum of the median family income 
for the area, as determined by the Sec-
retary with adjustments for smaller 
and larger families, except that the 
Secretary may establish income ceil-
ings higher or lower than 50 per cen-
tum of the median for the area on the 
basis of the Secretary’s findings that 
such variations are necessary because 
of unusually high or low family in-
comes. 

(3) A person seeking the training and 
employment preference provided by 

section 3 bears the responsibility of 
providing evidence (if requested) that 
the person is eligible for the pref-
erence. 

Section 8 assistance means assistance 
provided under section 8 of the 1937 Act 
(42 U.S.C. 1437f) pursuant to 24 CFR 
part 882, subpart G. 

Service area means the geographical 
area in which the persons benefitting 
from the section 3 covered project re-
side. The service area shall not extend 
beyond the unit of general local gov-
ernment in which the section 3 covered 
assistance is expended. In HUD’s Indian 
housing programs, the service area, for 
IHAs established by an Indian tribe as 
a result of the exercise of the tribe’s 
sovereign power, is limited to the area 
of tribal jurisdiction. 

Subcontractor means any entity 
(other than a person who is an em-
ployee of the contractor) which has a 
contract with a contractor to under-
take a portion of the contractor’s obli-
gation for the performance of work 
generated by the expenditure of section 
3 covered assistance, or arising in con-
nection with a section 3 covered 
project. 

Very low-income person. See the defi-
nition of ‘‘section 3 resident’’ in this 
section. 

Youthbuild programs. See the defini-
tion of ‘‘HUD Youthbuild programs’’ in 
this section. 

[59 FR 33880, June 30, 1994, as amended at 61 
FR 5206, Feb. 9, 1996] 

§ 135.7 Delegation of authority. 

Except as may be otherwise provided 
in this part, the functions and respon-
sibilities of the Secretary under sec-
tion 3, and described in this part, are 
delegated to the Assistant Secretary 
for Fair Housing and Equal Oppor-
tunity. The Assistant Secretary is fur-
ther authorized to redelegate functions 
and responsibilities to other employees 
of HUD; provided however, that the au-
thority to issue rules and regulations 
under this part, which authority is del-
egated to the Assistant Secretary, may 
not be redelegated by the Assistant 
Secretary. 
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§ 135.9 Requirements applicable to 
HUD NOFAs for section 3 covered 
programs. 

(a) Certification of compliance with part 
135. All notices of funding availability 
(NOFAs) issued by HUD that announce 
the availability of funding covered by 
section 3 shall include a provision in 
the NOFA that notifies applicants that 
section 3 and the regulations in part 
135 are applicable to funding awards 
made under the NOFA. Additionally 
the NOFA shall require as an applica-
tion submission requirement (which 
may be specified in the NOFA or appli-
cation kit) a certification by the appli-
cant that the applicant will comply 
with the regulations in part 135. (For 
PHAs, this requirement will be met 
where a PHA Resolution in Support of 
the Application is submitted.) With re-
spect to application evaluation, HUD 
will accept an applicant’s certification 
unless there is evidence substantially 
challenging the certification. 

(b) Statement of purpose in NOFAs. (1) 
For competitively awarded assistance 
in which the grants are for activities 
administered by an HA, and those ac-
tivities are anticipated to generate sig-
nificant training, employment or con-
tracting opportunities, the NOFA must 
include a statement that one of the 
purposes of the assistance is to give to 
the greatest extent feasible, and con-
sistent with existing Federal, State 
and local laws and regulations, job 
training, employment, contracting and 
other economic opportunities to sec-
tion 3 residents and section 3 business 
concerns. 

(2) For competitively awarded assist-
ance involving housing rehabilitation, 
construction or other public construc-
tion, where the amount awarded to the 
applicant may exceed $200,000, the 
NOFA must include a statement that 
one of the purposes of the assistance is 
to give, to the greatest extent feasible, 
and consistent with existing Federal, 
State and local laws and regulations, 
job training, employment, contracting 
and other economic opportunities to 
section 3 residents and section 3 busi-
ness concerns. 

(c) Section 3 as NOFA evaluation cri-
teria. Where not otherwise precluded by 
statute, in the evaluation of applica-
tions for the award of assistance, con-

sideration shall be given to the extent 
to which an applicant has dem-
onstrated that it will train and employ 
section 3 residents and contract with 
section 3 business concerns for eco-
nomic opportunities generated in con-
nection with the assisted project or ac-
tivity. The evaluation criteria to be 
utilized, and the rating points to be as-
signed, will be specified in the NOFA. 

§ 135.11 Other laws governing train-
ing, employment, and contracting. 

Other laws and requirements that are 
applicable or may be applicable to the 
economic opportunities generated from 
the expenditure of section 3 covered as-
sistance include, but are not nec-
essarily limited to those listed in this 
section. 

(a) Procurement standards for States 
and local governments (24 CFR 85.36)—(1) 
General. Nothing in this part 135 pre-
scribes specific methods of procure-
ment. However, neither section 3 nor 
the requirements of this part 135 super-
sede the general requirement of 24 CFR 
85.36(c) that all procurement trans-
actions be conducted in a competitive 
manner. Consistent with 24 CFR 
85.36(c)(2), section 3 is a Federal statute 
that expressly encourages, to the max-
imum extent feasible, a geographic 
preference in the evaluation of bids or 
proposals. 

(2) Flexible Subsidy Program. Multi-
family project mortgagors in the Flexi-
ble Subsidy Program are not required 
to utilize the methods of procurement 
in 24 CFR 85.36(d), and are not per-
mitted to utilize methods of procure-
ment that would result in their award 
of a contract to a business concern 
that submits a bid higher than the low-
est responsive bid. A multifamily 
project mortgagor, however, must en-
sure that, to the greatest extent fea-
sible, the procurement practices it se-
lects provide preference to section 3 
business concerns. 

(b) Procurement standards for other re-
cipients (OMB Circular No. A–110). Noth-
ing in this part prescribes specific 
methods of procurement for grants and 
other agreements with institutions of 
higher education, hospitals, and other 
nonprofit organizations. Consistent 
with the requirements set forth in 
OMB Circular No. A–110, section 3 is a 
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Federal statute that expressly encour-
ages a geographic preference in the 
evaluation of bids or proposals. 

(c) Federal labor standards provisions. 
Certain construction contracts are sub-
ject to compliance with the require-
ment to pay prevailing wages deter-
mined under Davis-Bacon Act (40 
U.S.C. 276a—276a–7) and implementing 
U.S. Department of Labor regulations 
in 29 CFR part 5. Additionally, certain 
HUD-assisted rehabilitation and main-
tenance activities on public and Indian 
housing developments are subject to 
compliance with the requirement to 
pay prevailing wage rates, as deter-
mined or adopted by HUD, to laborers 
and mechanics employed in this work. 
Apprentices and trainees may be uti-
lized on this work only to the extent 
permitted under either Department of 
Labor regulations at 29 CFR part 5 or 
for work subject to HUD-determined 
prevailing wage rates, HUD policies 
and guidelines. These requirements in-
clude adherence to the wage rates and 
ratios of apprentices or trainees to 
journeymen set out in ‘‘approved ap-
prenticeship and training programs,’’ 
as described in paragraph (d) of this 
section. 

(d) Approved apprenticeship and train-
ee programs. Certain apprenticeship and 
trainee programs have been approved 
by various Federal agencies. Approved 
apprenticeship and trainee programs 
include: an apprenticeship program ap-
proved by the Bureau of Apprenticeship 
and Training of the Department of 
Labor, or a State Apprenticeship Agen-
cy, or an on-the-job training program 
approved by the Bureau of Apprentice-
ship and Training, in accordance with 
the regulations at 29 CFR part 5; or a 
training program approved by HUD in 
accordance with HUD policies and 
guidelines, as applicable. Participation 
in an approved apprenticeship program 
does not, in and of itself, demonstrate 
compliance with the regulations of this 
part. 

(e) Compliance with Executive Order 
11246. Certain contractors covered by 
this part are subject to compliance 
with Executive Order 11246, as amended 
by Executive Order 12086, and the De-
partment of Labor regulations issued 
pursuant thereto (41 CFR chapter 60) 
which provide that no person shall be 

discriminated against on the basis of 
race, color, religion, sex, or national 
origin in all phases of employment dur-
ing the performance of Federal or Fed-
erally assisted construction contracts. 

Subpart B—Economic Opportuni-
ties for Section 3 Residents 
and Section 3 Business Con-
cerns 

§ 135.30 Numerical goals for meeting 
the greatest extent feasible require-
ment. 

(a) General. (1) Recipients and cov-
ered contractors may demonstrate 
compliance with the ‘‘greatest extent 
feasible’’ requirement of section 3 by 
meeting the numerical goals set forth 
in this section for providing training, 
employment, and contracting opportu-
nities to section 3 residents and section 
3 business concerns. 

(2) The goals established in this sec-
tion apply to the entire amount of sec-
tion 3 covered assistance awarded to a 
recipient in any Federal Fiscal Year 
(FY), commencing with the first FY 
following the effective date of this 
rule. 

(3) For recipients that do not engage 
in training, or hiring, but award con-
tracts to contractors that will engage 
in training, hiring, and subcontracting, 
recipients must ensure that, to the 
greatest extent feasible, contractors 
will provide training, employment, and 
contracting opportunities to section 3 
residents and section 3 business con-
cerns. 

(4) The numerical goals established 
in this section represent minimum nu-
merical targets. 

(b) Training and employment. The nu-
merical goals set forth in paragraph (b) 
of this section apply to new hires. The 
numerical goals reflect the aggregate 
hires. Efforts to employ section 3 resi-
dents, to the greatest extent feasible, 
should be made at all job levels. 

(1) Numerical goals for section 3 covered 
public and Indian housing programs. Re-
cipients of section 3 covered public and 
Indian housing assistance (as described 
in § 135.5) and their contractors and 
subcontractors may demonstrate com-
pliance with this part by committing 
to employ section 3 residents as: 
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(i) 10 percent of the aggregate num-
ber of new hires for the one year period 
beginning in FY 1995; 

(ii) 20 percent of the aggregate num-
ber of new hires for the one period be-
ginning in FY 1996; 

(iii) 30 percent of the aggregate num-
ber of new hires for one year period be-
ginning in FY 1997 and continuing 
thereafter. 

(2) Numerical goals for other HUD pro-
grams covered by section 3. (i) Recipients 
of section 3 covered housing assistance 
provided under other HUD programs, 
and their contractors and subcontrac-
tors (unless the contract or sub-
contract awards do not meet the 
threshold specified in § 135.3(a)(3)) may 
demonstrate compliance with this part 
by committing to employ section 3 
residents as 10 percent of the aggregate 
number of new hires for each year over 
the duration of the section 3 project; 

(ii) Where a managing general part-
ner or management agent is affiliated, 
in a given metropolitan area, with re-
cipients of section 3 covered housing 
assistance, for an aggregate of 500 or 
more units in any fiscal year, the man-
aging partner or management agent 
may demonstrate compliance with this 
part by committing to employ section 
3 residents as: 

(A) 10 percent of the aggregate num-
ber of new hires for the one year period 
beginning in FY 1995; 

(B) 20 percent of the aggregate num-
ber of new hires for the one year period 
beginning in FY 1996; 

(C) 30 percent of the aggregate num-
ber of new hires for the one year period 
beginning in FY 1997, and continuing 
thereafter. 

(3) Recipients of section 3 covered 
community development assistance, 
and their contractors and subcontrac-
tors (unless the contract or sub-
contract awards do not meet the 
threshold specified in § 135.3(a)(3)) may 
demonstrate compliance with the re-
quirements of this part by committing 
to employ section 3 residents as: 

(i) 10 percent of the aggregate num-
ber of new hires for the one year period 
beginning in FY 1995; 

(ii) 20 percent of the aggregate num-
ber of new hires for the one year period 
beginning in FY 1996; and 

(iii) 30 percent of the aggregate num-
ber of new hires for the one year period 
beginning in FY 1997 and continuing 
thereafter. 

(c) Contracts. Numerical goals set 
forth in paragraph (c) of this section 
apply to contracts awarded in connec-
tion with all section 3 covered projects 
and section 3 covered activities. Each 
recipient and contractor and subcon-
tractor (unless the contract or sub-
contract awards do not meet the 
threshold specified in § 135.3(a)(3)) may 
demonstrate compliance with the re-
quirements of this part by committing 
to award to section 3 business con-
cerns: 

(1) At least 10 percent of the total 
dollar amount of all section 3 covered 
contracts for building trades work for 
maintenance, repair, modernization or 
development of public or Indian hous-
ing, or for building trades work arising 
in connection with housing rehabilita-
tion, housing construction and other 
public construction; and 

(2) At least three (3) percent of the 
total dollar amount of all other section 
3 covered contracts. 

(d) Safe harbor and compliance deter-
minations. (1) In the absence of evidence 
to the contrary, a recipient that meets 
the minimum numerical goals set forth 
in this section will be considered to 
have complied with the section 3 pref-
erence requirements. 

(2) In evaluating compliance under 
subpart D of this part, a recipient that 
has not met the numerical goals set 
forth in this section has the burden of 
demonstrating why it was not feasible 
to meet the numerical goals set forth 
in this section. Such justification may 
include impediments encountered de-
spite actions taken. A recipient or con-
tractor also can indicate other eco-
nomic opportunities, such as those list-
ed in § 135.40, which were provided in its 
efforts to comply with section 3 and 
the requirements of this part. 

§ 135.32 Responsibilities of the recipi-
ent. 

Each recipient has the responsibility 
to comply with section 3 in its own op-
erations, and ensure compliance in the 
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operations of its contractors and sub-
contractors. This responsibility in-
cludes but may not be necessarily lim-
ited to: 

(a) Implementing procedures de-
signed to notify section 3 residents 
about training and employment oppor-
tunities generated by section 3 covered 
assistance and section 3 business con-
cerns about contracting opportunities 
generated by section 3 covered assist-
ance; 

(b) Notifying potential contractors 
for section 3 covered projects of the re-
quirements of this part, and incor-
porating the section 3 clause set forth 
in § 135.38 in all solicitations and con-
tracts. 

(c) Facilitating the training and em-
ployment of section 3 residents and the 
award of contracts to section 3 busi-
ness concerns by undertaking activi-
ties such as described in the Appendix 
to this part, as appropriate, to reach 
the goals set forth in § 135.30. Recipi-
ents, at their own discretion, may es-
tablish reasonable numerical goals for 
the training and employment of sec-
tion 3 residents and contract award to 
section 3 business concerns that exceed 
those specified in § 135.30; 

(d) Assisting and actively cooper-
ating with the Assistant Secretary in 
obtaining the compliance of contrac-
tors and subcontractors with the re-
quirements of this part, and refraining 
from entering into any contract with 
any contractor where the recipient has 
notice or knowledge that the con-
tractor has been found in violation of 
the regulations in 24 CFR part 135. 

(e) Documenting actions taken to 
comply with the requirements of this 
part, the results of actions taken and 
impediments, if any. 

(f) A State or county which distrib-
utes funds for section 3 covered assist-
ance to units of local governments, to 
the greatest extent feasible, must at-
tempt to reach the numerical goals set 
forth in 135.30 regardless of the number 
of local governments receiving funds 
from the section 3 covered assistance 
which meet the thresholds for applica-
bility set forth at 135.3. The State or 
county must inform units of local gov-
ernment to whom funds are distributed 
of the requirements of this part; assist 
local governments and their contrac-

tors in meeting the requirements and 
objectives of this part; and monitor the 
performance of local governments with 
respect to the objectives and require-
ments of this part. 

§ 135.34 Preference for section 3 resi-
dents in training and employment 
opportunities. 

(a) Order of providing preference. Re-
cipients, contractors and subcontrac-
tors shall direct their efforts to pro-
vide, to the greatest extent feasible, 
training and employment opportunities 
generated from the expenditure of sec-
tion 3 covered assistance to section 3 
residents in the order of priority pro-
vided in paragraph (a) of this section. 

(1) Public and Indian housing pro-
grams. In public and Indian housing 
programs, efforts shall be directed to 
provide training and employment op-
portunities to section 3 residents in the 
following order of priority: 

(i) Residents of the housing develop-
ment or developments for which the 
section 3 covered assistance is ex-
pended (category 1 residents); 

(ii) Residents of other housing devel-
opments managed by the HA that is ex-
pending the section 3 covered housing 
assistance (category 2 residents); 

(iii) Participants in HUD Youthbuild 
programs being carried out in the met-
ropolitan area (or nonmetropolitan 
county) in which the section 3 covered 
assistance is expended (category 3 resi-
dents); 

(iv) Other section 3 residents. 
(2) Housing and community develop-

ment programs. In housing and commu-
nity development programs, priority 
consideration shall be given, where fea-
sible, to: 

(i) Section 3 residents residing in the 
service area or neighborhood in which 
the section 3 covered project is located 
(collectively, referred to as category 1 
residents); and 

(ii) Participants in HUD Youthbuild 
programs (category 2 residents). 

(iii) Where the section 3 project is as-
sisted under the Stewart B. McKinney 
Homeless Assistance Act (42 U.S.C. 
11301 et seq.), homeless persons residing 
in the service area or neighborhood in 
which the section 3 covered project is 
located shall be given the highest pri-
ority; 
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(iv) Other section 3 residents. 
(3) Recipients of housing assistance 

programs administered by the Assist-
ant Secretary for Housing may, at 
their own discretion, provide pref-
erence to residents of the housing de-
velopment receiving the section 3 cov-
ered assistance within the service area 
or neighborhood where the section 3 
covered project is located. 

(4) Recipients of community develop-
ment programs may, at their own dis-
cretion, provide priority to recipients 
of government assistance for housing, 
including recipients of certificates or 
vouchers under the Section 8 housing 
assistance program, within the service 
area or neighborhood where the section 
3 covered project is located. 

(b) Eligibility for preference. A section 
3 resident seeking the preference in 
training and employment provided by 
this part shall certify, or submit evi-
dence to the recipient contractor or 
subcontractor, if requested, that the 
person is a section 3 resident, as de-
fined in § 135.5. (An example of evidence 
of eligibility for the preference is evi-
dence of receipt of public assistance, or 
evidence of participation in a public as-
sistance program.) 

(c) Eligibility for employment. Nothing 
in this part shall be construed to re-
quire the employment of a section 3 
resident who does not meet the quali-
fications of the position to be filled. 

§ 135.36 Preference for section 3 busi-
ness concerns in contracting oppor-
tunities. 

(a) Order of providing preference. Re-
cipients, contractors and subcontrac-
tors shall direct their efforts to award 
section 3 covered contracts, to the 
greatest extent feasible, to section 3 
business concerns in the order of pri-
ority provided in paragraph (a) of this 
section. 

(1) Public and Indian housing pro-
grams. In public and Indian housing 
programs, efforts shall be directed to 
award contracts to section 3 business 
concerns in the following order of pri-
ority: 

(i) Business concerns that are 51 per-
cent or more owned by residents of the 
housing development or developments 
for which the section 3 covered assist-
ance is expended, or whose full-time, 

permanent workforce includes 30 per-
cent of these persons as employees 
(category 1 businesses); 

(ii) Business concerns that are 51 per-
cent or more owned by residents of 
other housing developments or develop-
ments managed by the HA that is ex-
pending the section 3 covered assist-
ance, or whose full-time, permanent 
workforce includes 30 percent of these 
persons as employees (category 2 busi-
nesses); or 

(iii) HUD Youthbuild programs being 
carried out in the metropolitan area 
(or nonmetropolitan county) in which 
the section 3 covered assistance is ex-
pended (category 3 businesses). 

(iv) Business concerns that are 51 
percent or more owned by section 3 
residents, or whose permanent, full- 
time workforce includes no less than 30 
percent section 3 residents (category 4 
businesses), or that subcontract in ex-
cess of 25 percent of the total amount 
of subcontracts to business concerns 
identified in paragraphs (a)(1)(i) and 
(a)(1)(ii) of this section. 

(2) Housing and community develop-
ment programs. In housing and commu-
nity development programs, priority 
consideration shall be given, where fea-
sible, to: 

(i) Section 3 business concerns that 
provide economic opportunities for sec-
tion 3 residents in the service area or 
neighborhood in which the section 3 
covered project is located (category 1 
businesses); and 

(ii) Applicants (as this term is de-
fined in 42 U.S.C. 12899) selected to 
carry out HUD Youthbuild programs 
(category 2 businesses); 

(iii) Other section 3 business con-
cerns. 

(b) Eligibility for preference. A business 
concern seeking to qualify for a section 
3 contracting preference shall certify 
or submit evidence, if requested, that 
the business concern is a section 3 busi-
ness concern as defined in § 135.5. 

(c) Ability to complete contract. A sec-
tion 3 business concern seeking a con-
tract or a subcontract shall submit evi-
dence to the recipient, contractor, or 
subcontractor (as applicable), if re-
quested, sufficient to demonstrate to 
the satisfaction of the party awarding 
the contract that the business concern 
is responsible and has the ability to 
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perform successfully under the terms 
and conditions of the proposed con-
tract. (The ability to perform success-
fully under the terms and conditions of 
the proposed contract is required of all 
contractors and subcontractors subject 
to the procurement standards of 24 
CFR 85.36 (see 24 CFR 85.36(b)(8)).) This 
regulation requires consideration of, 
among other factors, the potential con-
tractor’s record in complying with pub-
lic policy requirements. Section 3 com-
pliance is a matter properly considered 
as part of this determination. 

§ 135.38 Section 3 clause. 
All section 3 covered contracts shall 

include the following clause (referred 
to as the section 3 clause): 

A. The work to be performed under this 
contract is subject to the requirements of 
section 3 of the Housing and Urban Develop-
ment Act of 1968, as amended, 12 U.S.C. 1701u 
(section 3). The purpose of section 3 is to en-
sure that employment and other economic 
opportunities generated by HUD assistance 
or HUD-assisted projects covered by section 
3, shall, to the greatest extent feasible, be di-
rected to low- and very low-income persons, 
particularly persons who are recipients of 
HUD assistance for housing. 

B. The parties to this contract agree to 
comply with HUD’s regulations in 24 CFR 
part 135, which implement section 3. As evi-
denced by their execution of this contract, 
the parties to this contract certify that they 
are under no contractual or other impedi-
ment that would prevent them from com-
plying with the part 135 regulations. 

C. The contractor agrees to send to each 
labor organization or representative of work-
ers with which the contractor has a collec-
tive bargaining agreement or other under-
standing, if any, a notice advising the labor 
organization or workers’ representative of 
the contractor’s commitments under this 
section 3 clause, and will post copies of the 
notice in conspicuous places at the work site 
where both employees and applicants for 
training and employment positions can see 
the notice. The notice shall describe the sec-
tion 3 preference, shall set forth minimum 
number and job titles subject to hire, avail-
ability of apprenticeship and training posi-
tions, the qualifications for each; and the 
name and location of the person(s) taking 
applications for each of the positions; and 
the anticipated date the work shall begin. 

D. The contractor agrees to include this 
section 3 clause in every subcontract subject 
to compliance with regulations in 24 CFR 
part 135, and agrees to take appropriate ac-
tion, as provided in an applicable provision 
of the subcontract or in this section 3 clause, 

upon a finding that the subcontractor is in 
violation of the regulations in 24 CFR part 
135. The contractor will not subcontract with 
any subcontractor where the contractor has 
notice or knowledge that the subcontractor 
has been found in violation of the regula-
tions in 24 CFR part 135. 

E. The contractor will certify that any va-
cant employment positions, including train-
ing positions, that are filled (1) after the con-
tractor is selected but before the contract is 
executed, and (2) with persons other than 
those to whom the regulations of 24 CFR 
part 135 require employment opportunities 
to be directed, were not filled to circumvent 
the contractor’s obligations under 24 CFR 
part 135. 

F. Noncompliance with HUD’s regulations 
in 24 CFR part 135 may result in sanctions, 
termination of this contract for default, and 
debarment or suspension from future HUD 
assisted contracts. 

G. With respect to work performed in con-
nection with section 3 covered Indian hous-
ing assistance, section 7(b) of the Indian 
Self-Determination and Education Assist-
ance Act (25 U.S.C. 450e) also applies to the 
work to be performed under this contract. 
Section 7(b) requires that to the greatest ex-
tent feasible (i) preference and opportunities 
for training and employment shall be given 
to Indians, and (ii) preference in the award of 
contracts and subcontracts shall be given to 
Indian organizations and Indian-owned Eco-
nomic Enterprises. Parties to this contract 
that are subject to the provisions of section 
3 and section 7(b) agree to comply with sec-
tion 3 to the maximum extent feasible, but 
not in derogation of compliance with section 
7(b). 

§ 135.40 Providing other economic op-
portunities. 

(a) General. In accordance with the 
findings of the Congress, as stated in 
section 3, that other economic opportu-
nities offer an effective means of em-
powering low-income persons, a recipi-
ent is encouraged to undertake efforts 
to provide to low-income persons eco-
nomic opportunities other than train-
ing, employment, and contract awards, 
in connection with section 3 covered 
assistance. 

(b) Other training and employment re-
lated opportunities. Other economic op-
portunities to train and employ section 
3 residents include, but need not be 
limited to, use of ‘‘upward mobility’’, 
‘‘bridge’’ and trainee positions to fill 
vacancies; hiring section 3 residents in 
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management and maintenance posi-
tions within other housing develop-
ments; and hiring section 3 residents in 
part-time positions. 

(c) Other business related economic op-
portunities. (l) A recipient or contractor 
may provide economic opportunities to 
establish, stabilize or expand section 3 
business concerns, including micro-en-
terprises. Such opportunities include, 
but are not limited to the formation of 
section 3 joint ventures, financial sup-
port for affiliating with franchise de-
velopment, use of labor only contracts 
for building trades, purchase of sup-
plies and materials from housing au-
thority resident-owned businesses, pur-
chase of materials and supplies from 
PHA resident-owned businesses and use 
of procedures under 24 CFR part 963 re-
garding HA contracts to HA resident- 
owned businesses. A recipient or con-
tractor may employ these methods di-
rectly or may provide incentives to 
non-section 3 businesses to utilize such 
methods to provide other economic op-
portunities to low-income persons. 

(2) A section 3 joint venture means an 
association of business concerns, one of 
which qualifies as a section 3 business 
concern, formed by written joint ven-
ture agreement to engage in and carry 
out a specific business venture for 
which purpose the business concerns 
combine their efforts, resources, and 
skills for joint profit, but not nec-
essarily on a continuing or permanent 
basis for conducting business gen-
erally, and for which the section 3 busi-
ness concern: 

(i) Is responsible for a clearly defined 
portion of the work to be performed 
and holds management responsibilities 
in the joint venture; and 

(ii) Performs at least 25 percent of 
the work and is contractually entitled 
to compensation proportionate to its 
work. 

Subpart C [Reserved] 

Subpart D—Complaint and 
Compliance Review 

§ 135.70 General. 
(a) Purpose. The purpose of this sub-

part is to establish the procedures for 
handling complaints alleging non-
compliance with the regulations of this 

part, and the procedures governing the 
Assistant Secretary’s review of a re-
cipient’s or contractor’s compliance 
with the regulations in this part. 

(b) Definitions. For purposes of this 
subpart: 

(1) Complaint means an allegation of 
noncompliance with regulations of this 
part made in the form described in 
§ 135.76(d). 

(2) Complainant means the party 
which files a complaint with the As-
sistant Secretary alleging that a re-
cipient or contractor has failed or re-
fused to comply with the regulations in 
this part. 

(3) Noncompliance with section 3 means 
failure by a recipient or contractor to 
comply with the requirements of this 
part. 

(4) Respondent means the recipient or 
contractor against which a complaint 
of noncompliance has been filed. The 
term ‘‘recipient’’ shall have the mean-
ing set forth in § 135.7, which includes 
PHA and IHA. 

§ 135.72 Cooperation in achieving com-
pliance. 

(a) The Assistant Secretary recog-
nizes that the success of ensuring that 
section 3 residents and section 3 busi-
ness concerns have the opportunity to 
apply for jobs and to bid for contracts 
generated by covered HUD financial as-
sistance depends upon the cooperation 
and assistance of HUD recipients and 
their contractors and subcontractors. 
All recipients shall cooperate fully and 
promptly with the Assistant Secretary 
in section 3 compliance reviews, in in-
vestigations of allegations of non-
compliance made under § 135.76, and 
with the distribution and collection of 
data and information that the Assist-
ant Secretary may require in connec-
tion with achieving the economic ob-
jectives of section 3. 

(b) The recipient shall refrain from 
entering into a contract with any con-
tractor after notification to the recipi-
ent by HUD that the contractor has 
been found in violation of the regula-
tions in this part. The provisions of 2 
CFR part 2424 apply to the employ-
ment, engagement of services, award-
ing of contracts, or funding of any con-
tractors or subcontractors during any 
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period of debarment, suspension, or 
otherwise ineligible status. 

[59 FR 33880, June 30, 1994, as amended at 72 
FR 73493, Dec. 27, 2007] 

§ 135.74 Section 3 compliance review 
procedures. 

(a) Compliance reviews by Assistant 
Secretary. The Assistant Secretary 
shall periodically conduct section 3 
compliance reviews of selected recipi-
ents and contractors to determine 
whether these recipients are in compli-
ance with the regulations in this part. 

(b) Form of compliance review. A sec-
tion 3 compliance review shall consist 
of a comprehensive analysis and eval-
uation of the recipient’s or contrac-
tor’s compliance with the requirements 
and obligations imposed by the regula-
tions of this part, including an analysis 
of the extent to which section 3 resi-
dents have been hired and section 3 
business concerns have been awarded 
contracts as a result of the methods 
undertaken by the recipient to achieve 
the employment, contracting and other 
economic objectives of section 3. 

(c) Where compliance review reveals 
noncompliance with section 3 by recipient 
or contractor. Where the section 3 com-
pliance review reveals that a recipient 
or contractor has not complied with 
section 3, the Assistant Secretary shall 
notify the recipient or contractor of its 
specific deficiencies in compliance with 
the regulations of this part, and shall 
advise the recipient or contractor of 
the means by which these deficiencies 
may be corrected. HUD shall conduct a 
follow-up review with the recipient or 
contractor to ensure that action is 
being taken to correct the deficiencies. 

(d) Continuing noncompliance by recipi-
ent or contractor. A continuing failure 
or refusal by the recipient or con-
tractor to comply with the regulations 
in this part may result in the applica-
tion of sanctions specified in the con-
tract through which HUD assistance is 
provided, or the application of sanc-
tions specified in the regulations gov-
erning the HUD program under which 
HUD financial assistance is provided. 
HUD will notify the recipient of any 
continuing failure or refusal by the 
contractor to comply with the regula-
tions in this part for possible action 
under any procurement contract be-

tween the recipient and the contractor. 
Where appropriate, debarment, suspen-
sion, and limited denial of participa-
tion may be applied to the recipient or 
the contractor, pursuant to HUD’s reg-
ulations at 2 CFR part 2424. 

(e) Conducting compliance review before 
the award of assistance. Section 3 com-
pliance reviews may be conducted be-
fore the award of contracts, and espe-
cially where the Assistant Secretary 
has reasonable grounds to believe that 
the recipient or contractor will be un-
able or unwilling to comply with the 
regulations in this part. 

(f) Consideration of complaints during 
compliance review. Complaints alleging 
noncompliance with section 3, as pro-
vided in § 135.76, may also be considered 
during any compliance review con-
ducted to determine the recipient’s 
conformance with regulations in this 
part. 

[59 FR 33880, June 30, 1994, as amended at 72 
FR 73493, Dec. 27, 2007] 

§ 135.76 Filing and processing com-
plaints. 

(a) Who may file a complaint. The fol-
lowing individuals and business con-
cerns may, personally or through an 
authorized representative, file with the 
Assistant Secretary a complaint alleg-
ing noncompliance with section 3: 

(1) Any section 3 resident on behalf of 
himself or herself, or as a representa-
tive of persons similarly situated, 
seeking employment, training or other 
economic opportunities generated from 
the expenditure of section 3 covered as-
sistance with a recipient or contractor, 
or by a representative who is not a sec-
tion 3 resident but who represents one 
or more section 3 residents; 

(2) Any section 3 business concern on 
behalf of itself, or as a representative 
of other section 3 business concerns 
similarly situated, seeking contract 
opportunities generated from the ex-
penditure of section 3 covered assist-
ance from a recipient or contractor, or 
by an individual representative of sec-
tion 3 business concerns. 

(b) Where to file a complaint. A com-
plaint must be filed with the Assistant 
Secretary for Fair Housing and Equal 
Opportunity, Department of Housing 
and Urban Development, Washington, 
DC, 20410. 
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(c) Time of filing. (1) A complaint 
must be received not later than 180 
days from the date of the action or 
omission upon which the complaint is 
based, unless the time for filing is ex-
tended by the Assistant Secretary for 
good cause shown. 

(2) Where a complaint alleges non-
compliance with section 3 and the reg-
ulations of this part that is continuing, 
as manifested in a number of incidents 
of noncompliance, the complaint will 
be timely if filed within 180 days of the 
last alleged occurrence of noncompli-
ance. 

(3) Where a complaint contains in-
complete information, the Assistant 
Secretary shall request the needed in-
formation from the complainant. In 
the event this information is not fur-
nished to the Assistant Secretary with-
in sixty (60) days of the date of the re-
quest, the complaint may be closed. 

(d) Contents of complaint—(1) Written 
complaints. Each complaint must be in 
writing, signed by the complainant, 
and include: 

(i) The complainant’s name and ad-
dress; 

(ii) The name and address of the re-
spondent; 

(iii) A description of the acts or omis-
sions by the respondent that is suffi-
cient to inform the Assistant Secretary 
of the nature and date of the alleged 
noncompliance. 

(iv) A complainant may provide in-
formation to be contained in a com-
plaint by telephone to HUD or any 
HUD Field Office, and HUD will reduce 
the information provided by telephone 
to writing on the prescribed complaint 
form and send the form to the com-
plainant for signature. 

(2) Amendment of complaint. Com-
plaints may be reasonably and fairly 
amended at any time. Such amend-
ments may include, but are not limited 
to, amendments to cure, technical de-
fects or omissions, including failure to 
sign or affirm a complaint, to clarify 
or amplify the allegations in a com-
plaint, or to join additional or sub-
stitute respondents. Except for the pur-
poses of notifying respondents, amend-
ed complaints will be considered as 
having been made as of the original fil-
ing date. 

(e) Resolution of complaint by recipient. 
(1) Within ten (10) days of timely filing 
of a complaint that contains complete 
information (in accordance with para-
graphs (c) and (d) of this section), the 
Assistant Secretary shall determine 
whether the complainant alleges an ac-
tion or omission by a recipient or the 
recipient’s contractor that if proven 
qualifies as noncompliance with sec-
tion 3. If a determination is made that 
there is an allegation of noncompliance 
with section 3, the complaint shall be 
sent to the recipient for resolution. 

(2) If the recipient believes that the 
complaint lacks merit, the recipient 
must notify the Assistant Secretary in 
writing of this recommendation with 
supporting reasons, within 30 days of 
the date of receipt of the complaint. 
The determination that a complaint 
lacks merit is reserved to the Assistant 
Secretary. 

(3) If the recipient determines that 
there is merit to the complaint, the re-
cipient will have sixty (60) days from 
the date of receipt of the complaint to 
resolve the matter with the complain-
ant. At the expiration of the 60-day pe-
riod, the recipient must notify the As-
sistant Secretary in writing whether a 
resolution of the complaint has been 
reached. If resolution has been reached, 
the notification must be signed by both 
the recipient and the complainant, and 
must summarize the terms of the reso-
lution reached between the two parties. 

(4) Any request for an extension of 
the 60-day period by the recipient must 
be submitted in writing to the Assist-
ant Secretary, and must include a 
statement explaining the need for the 
extension. 

(5) If the recipient is unable to re-
solve the complaint within the 60-day 
period (or more if extended by the As-
sistant Secretary), the complaint shall 
be referred to the Assistant Secretary 
for handling. 

(f) Informal resolution of complaint by 
Assistant Secretary—(1) Dismissal of com-
plaint. Upon receipt of the recipient’s 
written recommendation that there is 
no merit to the complaint, or upon fail-
ure of the recipient and complainant to 
reach resolution, the Assistant Sec-
retary shall review the complaint to 
determine whether it presents a valid 
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allegation of noncompliance with sec-
tion 3. The Assistant Secretary may 
conduct further investigation if 
deemed necessary. Where the com-
plaint fails to present a valid allega-
tion of noncompliance with section 3, 
the Assistant Secretary will dismiss 
the complaint without further action. 
The Assistant Secretary shall notify 
the complainant of the dismissal of the 
complaint and the reasons for the dis-
missal. 

(2) Informal resolution. Where the alle-
gations in a complaint on their face, or 
as amplified by the statements of the 
complainant, present a valid allegation 
of noncompliance with section 3, the 
Assistant Secretary will attempt, 
through informal methods, to obtain a 
voluntary and just resolution of the 
complaint. Where attempts to resolve 
the complaint informally fail, the As-
sistant Secretary will impose a resolu-
tion on the recipient and complainant. 
Any resolution imposed by the Assist-
ant Secretary will be in accordance 
with requirements and procedures con-
cerning the imposition of sanctions or 
resolutions as set forth in the regula-
tions governing the HUD program 
under which the section 3 covered as-
sistance was provided. 

(3) Effective date of informal resolution. 
The imposed resolution will become ef-
fective and binding at the expiration of 
15 days following notification to recipi-
ent and complainant by certified mail 
of the imposed resolution, unless either 
party appeals the resolution before the 
expiration of the 15 days. Any appeal 
shall be in writing to the Secretary and 
shall include the basis for the appeal. 

(g) Sanctions. Sanctions that may be 
imposed on recipients that fail to com-
ply with the regulations of this part in-
clude debarment, suspension and lim-
ited denial of participation in HUD pro-
grams. 

(h) Investigation of complaint. The As-
sistant Secretary reserves the right to 
investigate a complaint directly when, 
in the Assistant Secretary’s discretion, 
the investigation would further the 
purposes of section 3 and this part. 

(i) Intimidatory or retaliatory acts pro-
hibited. No recipient or other person 
shall intimidate, threaten, coerce, or 
discriminate against any person or 
business because the person or business 

has made a complaint, testified, as-
sisted or participated in any manner in 
an investigation, proceeding, or hear-
ing under this part. The identity of 
complainants shall be kept confiden-
tial except to the extent necessary to 
carry out the purposes of this part, in-
cluding the conduct of any investiga-
tion, hearing or judicial proceeding 
arising thereunder. 

(j) Judicial relief. Nothing in this sub-
part D precludes a section 3 resident or 
section 3 business concerning from ex-
ercising the right, which may other-
wise be available, to seek redress di-
rectly through judicial procedures. 

(Approved by the Office of Management and 
Budget under control number 2529–0043) 

Subpart E—Reporting and 
Recordkeeping 

§ 135.90 Reporting. 

Each recipient which receives di-
rectly from HUD financial assistance 
that is subject to the requirements of 
this part shall submit to the Assistant 
Secretary an annual report in such 
form and with such information as the 
Assistant Secretary may request, for 
the purpose of determining the effec-
tiveness of section 3. Where the pro-
gram providing the section 3 covered 
assistance requires submission of an 
annual performance report, the section 
3 report will be submitted with that 
annual performance report. If the pro-
gram providing the section 3 covered 
assistance does not require an annual 
performance report, the section 3 re-
port is to be submitted by January 10 
of each year or within 10 days of 
project completion, whichever is ear-
lier. All reports submitted to HUD in 
accordance with the requirements of 
this part will be made available to the 
public. 

(Approved by the Office of Management and 
Budget under control number 2529–0043) 

§ 135.92 Recordkeeping and access to 
records. 

HUD shall have access to all records, 
reports, and other documents or items 
of the recipient that are maintained to 
demonstrate compliance with the re-
quirements of this part, or that are 
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maintained in accordance with the reg-
ulations governing the specific HUD 
program under which section 3 covered 
assistance is provided or otherwise 
made available to the recipient or con-
tractor. 

APPENDIX TO PART 135 

I. Examples of Efforts To Offer Training and 
Employment Opportunities to Section 3 Resi-
dents 

(1) Entering into ‘‘first source’’ hiring 
agreements with organizations representing 
Section 3 residents. 

(2) Sponsoring a HUD-certified ‘‘Step-Up’’ 
employment and training program for sec-
tion 3 residents. 

(3) Establishing training programs, which 
are consistent with the requirements of the 
Department of Labor, for public and Indian 
housing residents and other section 3 resi-
dents in the building trades. 

(4) Advertising the training and employ-
ment positions by distributing flyers (which 
identify the positions to be filled, the quali-
fications required, and where to obtain addi-
tional information about the application 
process) to every occupied dwelling unit in 
the housing development or developments 
where category 1 or category 2 persons (as 
these terms are defined in § 135.34) reside. 

(5) Advertising the training and employ-
ment positions by posting flyers (which iden-
tify the positions to be filled, the qualifica-
tions required, and where to obtain addi-
tional information about the application 
process) in the common areas or other 
prominent areas of the housing development 
or developments. For HAs, post such adver-
tising in the housing development or devel-
opments where category 1 or category 2 per-
sons reside; for all other recipients, post 
such advertising in the housing development 
or developments and transitional housing in 
the neighborhood or service area of the sec-
tion 3 covered project. 

(6) Contacting resident councils, resident 
management corporations, or other resident 
organizations, where they exist, in the hous-
ing development or developments where cat-
egory 1 or category 2 persons reside, and 
community organizations in HUD-assisted 
neighborhoods, to request the assistance of 
these organizations in notifying residents of 
the training and employment positions to be 
filled. 

(7) Sponsoring (scheduling, advertising, fi-
nancing or providing in-kind services) a job 
informational meeting to be conducted by an 
HA or contractor representative or rep-
resentatives at a location in the housing de-
velopment or developments where category 1 
or category 2 persons reside or in the neigh-
borhood or service area of the section 3 cov-
ered project. 

(8) Arranging assistance in conducting job 
interviews and completing job applications 
for residents of the housing development or 
developments where category 1 or category 2 
persons reside and in the neighborhood or 
service area in which a section 3 project is 
located. 

(9) Arranging for a location in the housing 
development or developments where cat-
egory 1 persons reside, or the neighborhood 
or service area of the project, where job ap-
plications may be delivered to and collected 
by a recipient or contractor representative 
or representatives. 

(10) Conducting job interviews at the hous-
ing development or developments where cat-
egory 1 or category 2 persons reside, or at a 
location within the neighborhood or service 
area of the section 3 covered project. 

(11) Contacting agencies administering 
HUD Youthbuild programs, and requesting 
their assistance in recruiting HUD 
Youthbuild program participants for the 
HA’s or contractor’s training and employ-
ment positions. 

(12) Consulting with State and local agen-
cies administering training programs funded 
through JTPA or JOBS, probation and parole 
agencies, unemployment compensation pro-
grams, community organizations and other 
officials or organizations to assist with re-
cruiting Section 3 residents for the HA’s or 
contractor’s training and employment posi-
tions. 

(13) Advertising the jobs to be filled 
through the local media, such as community 
television networks, newspapers of general 
circulation, and radio advertising. 

(14) Employing a job coordinator, or con-
tracting with a business concern that is li-
censed in the field of job placement (pref-
erably one of the section 3 business concerns 
identified in part 135), that will undertake, 
on behalf of the HA, other recipient or con-
tractor, the efforts to match eligible and 
qualified section 3 residents with the train-
ing and employment positions that the HA 
or contractor intends to fill. 

(15) For an HA, employing section 3 resi-
dents directly on either a permanent or a 
temporary basis to perform work generated 
by section 3 assistance. (This type of employ-
ment is referred to as ‘‘force account labor’’ 
in HUD’s Indian housing regulations. See 24 
CFR 905.102, and § 905.201(a)(6).) 

(16) Where there are more qualified section 
3 residents than there are positions to be 
filled, maintaining a file of eligible qualified 
section 3 residents for future employment 
positions. 

(17) Undertaking job counseling, education 
and related programs in association with 
local educational institutions. 

(18) Undertaking such continued job train-
ing efforts as may be necessary to ensure the 
continued employment of section 3 residents 
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previously hired for employment opportuni-
ties. 

(19) After selection of bidders but prior to 
execution of contracts, incorporating into 
the contract a negotiated provision for a spe-
cific number of public housing or other sec-
tion 3 residents to be trained or employed on 
the section 3 covered assistance. 

(20) Coordinating plans and implementa-
tion of economic development (e.g., job 
training and preparation, business develop-
ment assistance for residents) with the plan-
ning for housing and community develop-
ment. 

II. Examples of Efforts To Award Contracts to 
Section 3 Business Concerns 

(1) Utilizing procurement procedures for 
section 3 business concerns similar to those 
provided in 24 CFR part 905 for business con-
cerns owned by Native Americans (see sec-
tion III of this Appendix). 

(2) In determining the responsibility of po-
tential contractors, consider their record of 
section 3 compliance as evidenced by past ac-
tions and their current plans for the pending 
contract. 

(3) Contacting business assistance agen-
cies, minority contractors associations and 
community organizations to inform them of 
contracting opportunities and requesting 
their assistance in identifying section 3 busi-
nesses which may solicit bids or proposals 
for contracts for work in connection with 
section 3 covered assistance. 

(4) Advertising contracting opportunities 
by posting notices, which provide general in-
formation about the work to be contracted 
and where to obtain additional information, 
in the common areas or other prominent 
areas of the housing development or develop-
ments owned and managed by the HA. 

(5) For HAs, contacting resident councils, 
resident management corporations, or other 
resident organizations, where they exist, and 
requesting their assistance in identifying 
category 1 and category 2 business concerns. 

(6) Providing written notice to all known 
section 3 business concerns of the con-
tracting opportunities. This notice should be 
in sufficient time to allow the section 3 busi-
ness concerns to respond to the bid invita-
tions or request for proposals. 

(7) Following up with section 3 business 
concerns that have expressed interest in the 
contracting opportunities by contacting 
them to provide additional information on 
the contracting opportunities. 

(8) Coordinating pre-bid meetings at which 
section 3 business concerns could be in-
formed of upcoming contracting and subcon-
tracting opportunities. 

(9) Carrying out workshops on contracting 
procedures and specific contract opportuni-
ties in a timely manner so that section 3 
business concerns can take advantage of up-
coming contracting opportunities, with such 

information being made available in lan-
guages other than English where appro-
priate. 

(10) Advising section 3 business concerns as 
to where they may seek assistance to over-
come limitations such as inability to obtain 
bonding, lines of credit, financing, or insur-
ance. 

(11) Arranging solicitations, times for the 
presentation of bids, quantities, specifica-
tions, and delivery schedules in ways to fa-
cilitate the participation of section 3 busi-
ness concerns. 

(12) Where appropriate, breaking out con-
tract work items into economically feasible 
units to facilitate participation by section 3 
business concerns. 

(13) Contacting agencies administering 
HUD Youthbuild programs, and notifying 
these agencies of the contracting opportuni-
ties. 

(14) Advertising the contracting opportuni-
ties through trade association papers and 
newsletters, and through the local media, 
such as community television networks, 
newspapers of general circulation, and radio 
advertising. 

(15) Developing a list of eligible section 3 
business concerns. 

(16) For HAs, participating in the ‘‘Con-
tracting with Resident-Owned Businesses’’ 
program provided under 24 CFR part 963. 

(17) Establishing or sponsoring programs 
designed to assist residents of public or In-
dian housing in the creation and develop-
ment of resident-owned businesses. 

(18) Establishing numerical goals (number 
of awards and dollar amount of contracts) 
for award of contracts to section 3 business 
concerns. 

(19) Supporting businesses which provide 
economic opportunities to low income per-
sons by linking them to the support services 
available through the Small Business Ad-
ministration (SBA), the Department of Com-
merce and comparable agencies at the State 
and local levels. 

(20) Encouraging financial institutions, in 
carrying out their responsibilities under the 
Community Reinvestment Act, to provide no 
or low interest loans for providing working 
capital and other financial business needs. 

(21) Actively supporting joint ventures 
with section 3 business concerns. 

(22) Actively supporting the development 
or maintenance of business incubators which 
assist Section 3 business concerns. 

III. Examples of Procurement Procedures That 
Provide for Preference for Section 3 Business 
Concerns 

This Section III provides specific proce-
dures that may be followed by recipients and 
contractors (collectively, referred to as the 
‘‘contracting party’’) for implementing the 
section 3 contracting preference for each of 
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the competitive procurement methods au-
thorized in 24 CFR 85.36(d). 

(1) Small Purchase Procedures. For section 3 
covered contracts aggregating no more than 
$25,000, the methods set forth in this para-
graph (1) or the more formal procedures set 
forth in paragraphs (2) and (3) of this Section 
III may be utilized. 

(i) Solicitation. (A) Quotations may be solic-
ited by telephone, letter or other informal 
procedure provided that the manner of solici-
tation provides for participation by a reason-
able number of competitive sources. At the 
time of solicitation, the parties must be in-
formed of: 
—the section 3 covered contract to be award-

ed with sufficient specificity; 
—the time within which quotations must be 

submitted; and 
—the information that must be submitted 

with each quotation. 
(B) If the method described in paragraph 

(i)(A) is utilized, there must be an attempt 
to obtain quotations from a minimum of 
three qualified sources in order to promote 
competition. Fewer than three quotations 
are acceptable when the contracting party 
has attempted, but has been unable, to ob-
tain a sufficient number of competitive 
quotations. In unusual circumstances, the 
contracting party may accept the sole 
quotation received in response to a solicita-
tion provided the price is reasonable. In all 
cases, the contracting party shall document 
the circumstances when it has been unable 
to obtain at least three quotations. 

(ii) Award. (A) Where the section 3 covered 
contract is to be awarded based upon the 
lowest price, the contract shall be awarded 
to the qualified section 3 business concern 
with the lowest responsive quotation, if it is 
reasonable and no more than 10 percent high-
er than the quotation of the lowest respon-

sive quotation from any qualified source. If 
no responsive quotation by a qualified sec-
tion 3 business concern is within 10 percent 
of the lowest responsive quotation from any 
qualified source, the award shall be made to 
the source with the lowest quotation. 

(B) Where the section 3 covered contract is 
to be awarded based on factors other than 
price, a request for quotations shall be issued 
by developing the particulars of the solicita-
tion, including a rating system for the as-
signment of points to evaluate the merits of 
each quotation. The solicitation shall iden-
tify all factors to be considered, including 
price or cost. The rating system shall pro-
vide for a range of 15 to 25 percent of the 
total number of available rating points to be 
set aside for the provision of preference for 
section 3 business concerns. The purchase 
order shall be awarded to the responsible 
firm whose quotation is the most advan-
tageous, considering price and all other fac-
tors specified in the rating system. 

(2) Procurement by sealed bids (Invitations for 
Bids). Preference in the award of section 3 
covered contracts that are awarded under a 
sealed bid (IFB) process may be provided as 
follows: 

(i) Bids shall be solicited from all busi-
nesses (section 3 business concerns, and non- 
section 3 business concerns). An award shall 
be made to the qualified section 3 business 
concern with the highest priority ranking 
and with the lowest responsive bid if that 
bid— 

(A) is within the maximum total contract 
price established in the contracting party’s 
budget for the specific project for which bids 
are being taken, and 

(B) is not more than ‘‘X’’ higher than the 
total bid price of the lowest responsive bid 
from any responsible bidder. ‘‘X’’ is deter-
mined as follows: 

x=lesser of: 

When the lowest responsive bid is less than $100,000 ............. 10% of that bid or $9,000. 
When the lowest responsive bid is: 

At least $100,000, but less than $200,000 ................... 9% of that bid, or $16,000. 
At least $200,000, but less than $300,000 ................... 8% of that bid, or $21,000. 
At least $300,000, but less than $400,000 ................... 7% of that bid, or $24,000. 
At least $400,000, but less than $500,000 ................... 6% of that bid, or $25,000. 
At least $500,000, but less than $1 million .................. 5% of that bid, or $40,000. 
At least $1 million, but less than $2 million .................. 4% of that bid, or $60,000. 
At least $2 million, but less than $4 million .................. 3% of that bid, or $80,000. 
At least $4 million, but less than $7 million .................. 2% of that bid, or $105,000. 
$7 million or more ......................................................... 11⁄2% of the lowest responsive bid, with no dollar limit. 

(ii) If no responsive bid by a section 3 busi-
ness concern meets the requirements of para-
graph (2)(i) of this section, the contract shall 
be awarded to a responsible bidder with the 
lowest responsive bid. 

(3) Procurement under the competitive pro-
posals method of procurement (Request for Pro-
posals (RFP)). (i) For contracts and sub-

contracts awarded under the competitive 
proposals method of procurement (24 CFR 
85.36(d)(3)), a Request for Proposals (RFP) 
shall identify all evaluation factors (and 
their relative importance) to be used to rate 
proposals. 
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(ii) One of the evaluation factors shall ad-
dress both the preference for section 3 busi-
ness concerns and the acceptability of the 
strategy for meeting the greatest extent fea-
sible requirement (section 3 strategy), as dis-
closed in proposals submitted by all business 
concerns (section 3 and non-section 3 busi-
ness concerns). This factor shall provide for 
a range of 15 to 25 percent of the total num-
ber of available points to be set aside for the 
evaluation of these two components. 

(iii) The component of this evaluation fac-
tor designed to address the preference for 
section 3 business concerns must establish a 
preference for these business concerns in the 
order of priority ranking as described in 24 
CFR 135.36. 

(iv) With respect to the second component 
(the acceptability of the section 3 strategy), 
the RFP shall require the disclosure of the 
contractor’s section 3 strategy to comply 
with the section 3 training and employment 
preference, or contracting preference, or 
both, if applicable. A determination of the 
contractor’s responsibility will include the 
submission of an acceptable section 3 strat-
egy. The contract award shall be made to the 
responsible firm (either section 3 or non-sec-
tion 3 business concern) whose proposal is 
determined most advantageous, considering 
price and all other factors specified in the 
RFP. 

PART 146—NONDISCRIMINATION 
ON THE BASIS OF AGE IN HUD 
PROGRAMS OR ACTIVITIES RE-
CEIVING FEDERAL FINANCIAL 
ASSISTANCE 

Subpart A—General 

Sec. 
146.1 Purpose of the Age Discrimination Act 

of 1975. 
146.3 Purpose of HUD’s age discrimination 

regulation. 
146.5 Applicability of part. 
146.7 Definitions. 

Subpart B—Standards for Determining Age 
Discrimination 

146.11 Scope of subpart. 
146.13 Rules against age discrimination. 

Subpart C—Duties of HUD Recipients 

146.21 General responsibilities. 
146.23 Notice of subrecipients. 
146.25 Assurance of compliance and recipi-

ent assessment of age distinctions. 
146.27 Information requirements. 

Subpart D—Investigation, Settlement, and 
Enforcement Procedures 

146.31 Compliance reviews. 
146.33 Complaints. 
146.35 Mediation. 
146.37 Investigation. 
146.39 Enforcement procedures. 
146.41 Prohibition against intimidation or 

retaliation. 
146.43 Hearings, decisions, post-termination 

proceedings. 
146.45 Exhaustion of administrative rem-

edies. 
146.47 Remedial and affirmative action by 

recipients. 
146.49 Alternate funds disbursal procedure. 

AUTHORITY: 42 U.S.C. 3535(d) and 6103. 

SOURCE: 51 FR 45266, Dec. 17, 1986, unless 
otherwise noted. 

Subpart A—General 

§ 146.1 Purpose of the Age Discrimina-
tion Act of 1975. 

The Age Discrimination Act of 1975 
(the Act) prohibits discrimination on 
the basis of age in programs or activi-
ties receiving Federal financial assist-
ance. The Act, however, permits feder-
ally assisted programs and activities 
and recipients of Federal funds to con-
tinue to use certain age distinctions 
and factors other than age which meet 
the requirements of the Act and this 
part. 

§ 146.3 Purpose of HUD’s age discrimi-
nation regulation. 

The purpose of this part is to state 
HUD’s policies and procedures under 
the Age Discrimination Act of 1975, 
consistent with the government-wide 
age discrimination regulation con-
tained at 45 CFR part 90. 

§ 146.5 Applicability of part. 
This part applies to each program or 

activity that receives Federal financial 
assistance provided by HUD. 

§ 146.7 Definitions. 
The terms HUD and Secretary are de-

fined in 24 CFR part 5. 
Act means the Age Discrimination 

Act of 1975, 42 U.S.C. 6101–07. 
Action means any act, activity, pol-

icy, rule, standard, or method of ad-
ministration or the use of any policy, 
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SUPPLEMENTARY CONDITIONS 
TO THE CONSTRUCTION 
CONTRACT  

U.S. Department of Housing 
and Urban Development 
Office of Housing 

         OMB Approval No. 2502-0598  
(Exp. 9/30/2021) 

 
 

 
 Article 1:  Labor Standards 
 

A.  Applicability.  The Project or program to which the construction work 
covered by this Contract pertains is being assisted or insured by the United States of 
America, and the following Federal Labor Standards Provisions are included in this 
Contract or related instrument pursuant to the provisions applicable to such Federal 
assistance or insurance.  Any statute or regulation contained herein shall also include 
any subsequent amendment or successor statute or regulation.  The terms of this 
Supplementary Conditions to the Construction Contract (HUD-92554M) takes 
precedence over all provisions of the “General Conditions of the Contract for 
Construction” (AIA Document A201) inconsistent with said Supplementary Conditions. 

 
B. Minimum Wages.  Pursuant to Section 212 of the National Housing Act, as 

amended, 12 U.S.C. 1715c, the minimum wage provisions contained in this paragraph 
B do not apply to those projects with Security Instruments insured under Section 
221(h)(1) designed for less than 9 families and they do not apply to those projects with 
Security Instruments insured under either Section 220 or 233 designed for less than 12 
families. 

1. (i) All laborers and mechanics employed or working upon the site of the work 
(or under the United States Housing Act of 1937 or under the Housing Act of 1949 in the 
construction or development of the Project) shall be paid unconditionally and not less 
often than once a week, and without subsequent deduction or rebate on any account 
(except such payroll deductions as are permitted by regulations issued by the Secretary 
of Labor under the Copeland Act (29 CFR Part 3)), the full amount of wages and bona 
fide fringe benefits (or cash equivalents thereof) due at time of payment computed at 
rates not less than those contained in the wage determination of the Secretary of Labor 
which is attached hereto and made a part hereof, regardless of any contractual 
relationship which may be alleged to exist between the Contractor and such laborers 
and mechanics.  Contributions made or costs reasonably anticipated for bona fide fringe 
benefits under Section 1 (b)(2) of the Davis-Bacon Act (40 U.S.C. 3141(2)(B)(ii)) on 
behalf of laborers or mechanics are considered wages paid to such laborers or 

Public Reporting Burden for this collection of information is estimated to average 0.2 hours per response, including the time for 
reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing 
the collection of information.  Response to this request for information is required in order to receive the benefits to be derived.  This 
agency may not collect this information, and you are not required to complete this form unless it displays a currently valid OMB 
control number.  While no assurance of confidentiality is pledged to respondents, HUD generally discloses this data only in 
response to a Freedom of Information Act request.  
 
Warning: Federal law provides that anyone who knowingly or willfully submits (or causes to submit) a document containing any 
false, fictitious, misleading, or fraudulent statement/certification or entry may be criminally prosecuted and may incur civil 
administrative liability. Penalties upon conviction can include a fine and imprisonment, as provided pursuant to applicable law, which 
includes, but is not limited to, 18 U.S.C. 1001, 1010, 1012; 31 U.S.C. 3729, 3802, 24 C.F.R. Parts 25, 28 and 30, and 2 C.F.R. Parts 
180 and 2424. 
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mechanics, subject to the provisions of 29 CFR 5.5(a)(1)(iv); also, regular contributions 
made or costs incurred for more than a weekly period (but not less often than quarterly) 
under plans, funds, or programs, which cover the particular weekly period, are deemed 
to be constructively made or incurred during such weekly period.  Such laborers and 
mechanics shall be paid the appropriate wage rate and fringe benefits on the wage 
determination for the classification of work actually performed, without regard to skill, 
except as provided in 29 CFR 5.5(a)(4).  Laborers or mechanics performing work in 
more than one classification may be compensated at the rate specified for each 
classification for the time actually worked therein: Provided, that the employer's payroll 
records accurately set forth the time spent in each classification in which work is 
performed.  The wage determination (including any additional classification and wage 
rates conformed under 29 CFR 5.5(a)(1)(ii)) and the Davis-Bacon poster (WH-1321) 
shall be posted at all times by the Contractor and its subcontractors at the site of the 
work in a prominent and accessible place where it can be easily seen by the workers. 

 
(ii) (a)  Any class of laborers or mechanics that is not listed in the wage 

determination and that is to be employed under this Contract shall be classified in 
conformance with the wage determination.  HUD shall approve an additional 
classification and wage rate and fringe benefits only when the following criteria 
have been met: 

 
(1)  The work to be performed by the classification requested is not performed by 
a classification in the wage determination; and 
 
(2)  The classification is utilized in the area by the construction industry; and 

 
(3)  The proposed wage rate, including any bona fide fringe benefits, bears a 
reasonable relationship to the wage rates contained in the wage determination. 
 
(b)  If the Contractor and the laborers and mechanics to be employed in the 

classification (if known), or their representatives, and HUD or its designee agree on the 
classification and wage rate (including the amount designated for fringe benefits where 
appropriate), a report of the action taken shall be sent by HUD or its designee to the 
Administrator of the Wage and Hour Division, U.S. Department of Labor, Washington, 
D.C. 20210 (“Administrator”).  The Administrator, or an authorized representative, 
shall approve, modify, or disapprove every additional classification action within thirty 
(30) days of receipt and so advise HUD or its designee or shall notify HUD or its 
designee within the thirty (30) day period that additional time is necessary. 
 

(c)  In the event the Contractor, the laborers or mechanics to be employed in the 
classification or their representatives and HUD or its designee do not agree on the 
proposed classification and wage rate (including the amount designated for fringe 
benefits, where appropriate), HUD or its designee shall refer the questions, including 
the views of all interested parties and the recommendation of HUD or its designee, to 
the Administrator for determination.  The Administrator, or an authorized representative, 
shall issue a determination within thirty (30) days of receipt and so advise HUD or its 
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designee or shall notify HUD or its designee within the thirty (30) day period that 
additional time is necessary. 
 

(d)  The wage rate (including fringe benefits where appropriate) determined 
pursuant to subparagraphs B.1.(ii)(b) or (c) of this Article, shall be paid to all workers 
performing work in the classification under this Contract from the first day on which work 
is performed in the classification. 
 

(iii)  Whenever the minimum wage rate prescribed in the Contract for a class of 
laborers or mechanics includes a fringe benefit that is not expressed as an hourly rate, 
the Contractor shall either pay the benefit as stated in the wage determination or shall 
pay another bona fide fringe benefit or an hourly cash equivalent thereof. 

 
(iv)  If the Contractor does not make payments to a trustee or other third person, 

the Contractor may consider as part of the wages of any laborer or mechanic the 
amount of any costs reasonably anticipated in providing bona fide fringe benefits under 
a plan or program, Provided, That the Secretary of Labor has found, upon the written 
request of the Contractor, that the applicable standards of the Davis-Bacon Act have 
been met.  The Secretary of Labor may require the Contractor to set aside in a separate 
account assets for the meeting of obligations under the plan or program. 
 

2.  Withholding.  HUD or its designee shall upon its own action or upon written 
request of an authorized representative of the Department of Labor withhold or cause to 
be withheld from the Contractor under this Contract or any other Federal contract with 
the same prime contractor, or any other Federally-assisted contract subject to Davis-
Bacon prevailing wage requirements, which is held by the same prime contractor, so 
much of the accrued payments or advances as may be considered necessary to pay 
laborers and mechanics, including apprentices, trainees and helpers, employed by the 
Contractor or any subcontractor the full amount of wages required by the Contract.  In 
the event of failure to pay any laborer or mechanic, including any apprentice, trainee or 
helper, employed or working on the site of the work (or under the United States Housing 
Act of 1937 or under the Housing Act of 1949 in the construction or development of the 
Project), all or part of the wages required by the Contract, HUD or its designee may, 
after written notice to the Contractor, sponsor, applicant, or Owner, take such action as 
may be necessary to cause the suspension of any further payment, advance, or 
guarantee of funds until such violations have ceased.  HUD or its designee may, after 
written notice to the Contractor, disburse such amounts withheld for and on account of 
the Contractor or subcontractor to the respective employees to whom they are due.   
 

3.  Payrolls, records, and certifications. 
(i)  Payrolls and basic records relating thereto shall be maintained by the 

Contractor during the course of the work and preserved for a period of three years 
thereafter for all laborers and mechanics working at the site of the work (or under the 
United States Housing Act of 1937, or under the Housing Act of 1949, in the 
construction or development of the Project).  Such records shall contain the name, 
address, and social security number of each such worker, his or her correct 
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classification, hourly rates of wages paid (including rates of contributions or costs 
anticipated for bona fide fringe benefits or cash equivalents thereof of the types 
described in Section 1 (b)(2)(B) of the Davis-Bacon Act (40 U.S.C. 3141(2)(B)(ii))), daily 
and weekly number of hours worked, deductions made and actual wages paid.  
Whenever the Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that the wages 
of any laborer or mechanic include the amount of any costs reasonably anticipated in 
providing benefits under a plan or program described in Section 1 (b)(2)(B) of the Davis-
Bacon Act (40 U.S.C. 3141(2)(B)(ii)), the Contractor shall maintain records which show 
that the commitment to provide such benefits is enforceable, that the plan or program is 
financially responsible, and that the plan or program has been communicated in writing 
to the laborers or mechanics affected, and records which show the costs anticipated or 
the actual cost incurred in providing such benefits.  Contractors employing apprentices 
or trainees under approved programs shall maintain written evidence of the registration 
of apprenticeship programs and certification of trainee programs, the registration of the 
apprentices and trainees, and the ratios and wage rates prescribed in the applicable 
programs. 
 

(ii)(a)  The Contractor shall submit weekly for each week in which any contract 
work is performed a copy of all payrolls to HUD or its designee if the agency is a party 
to the Contract, but if the agency is not such a party, the Contractor shall submit the 
payrolls to the applicant, sponsor, or Owner, as the case may be, for transmission to 
HUD or its designee.  The payrolls submitted shall set out accurately and completely all 
of the information required to be maintained under 29 CFR 5.5(a)(3)(i), except that full 
social security numbers and home addresses shall not be included on weekly 
transmittals.  Instead the payrolls shall only need to include an individually 
identifying number for each employee (e.g., the last four digits of the 
employee’s social security number).  The required weekly payroll information 
may be submitted in any form desired, whether paper (Optional Form WH-
347 is available for this purpose from the Wage and Hour Division Web site 
at http://www.dol.gov/whd/forms/wh347.pdf or its successor site), or electronically 
pursuant to Program Obligations.  The prime contractor is responsible for the 
submission of copies of payrolls by all subcontractors.  Contractors and 
subcontractors shall maintain the full social security number and current 
address of each covered worker, and shall provide them upon request to 
HUD or its designee if the agency is a party to the Contract, but if the agency 
is not such a party, the Contractor will submit the payrolls to the applicant 
sponsor, or Owner, as the case may be, for transmission to HUD or its 
designee, the Contractor, or the Wage and Hour Division of the Department 
of Labor for purposes of an investigation or audit of compliance with 
prevailing wage requirements.  It is not a violation of this subparagraph for a 
prime contractor to require a subcontractor to provide addresses and social 
security numbers to the prime contractor for its own records, without weekly 
submission to HUD or its designee. 
 

(b)  Each payroll submitted shall be accompanied by a "Statement of 
Compliance," signed by the Contractor or subcontractor or his or her agent who pays or 

http://www.dol.gov/whd/forms/wh347.pdf
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supervises the payment of the persons employed under the Contract and shall certify 
the following: 
 

(1)  That the payroll for the payroll period contains the information required 
to be provided under 29 CFR 5.5(a)(3)(ii), the appropriate information is 
being maintained under 29 CFR 5.5(a)(3)(i), and that such information is 
correct and complete. 
(2)  That each laborer or mechanic (including each helper, apprentice, and 
trainee) employed on the Contract during the payroll period has been paid 
the full weekly wages earned, without rebate, either directly or indirectly, 
and that no deductions have been made either directly or indirectly from 
the full wages earned, other than permissible deductions as set forth in 
29 CFR Part 3; 
 
(3)  That each laborer or mechanic has been paid not less than the 
applicable wage rates and fringe benefits or cash equivalents for the 
classification of work performed, as specified in the applicable wage 
determination incorporated into the Contract. 

 
(c)  The weekly submission of a properly executed certification set forth on the 

reverse side of Optional Form WH-347 shall satisfy the requirement for submission of 
the "Statement of Compliance" required by subparagraph B.3.(ii)(b) of this Article. 
 

(d)  The falsification of any of the above certifications may subject the 
Contractor or subcontractor to civil or criminal prosecution under Section 1001 of Title 
18 and Sections 3801 et seq of Title 31 of the United States Code. 
 

(iii)  The Contractor or subcontractor shall make the records required under 
subparagraph B.3.(i) of this Article available for inspection, copying, or transcription by 
authorized representatives of HUD or its designee or the Department of Labor, and shall 
permit such representatives to interview employees during working hours on the job.  If 
the Contractor or subcontractor fails to submit the required records or to make them 
available, HUD or its designee may, after written notice to the Contractor, sponsor, 
applicant, or Owner, take such action as may be necessary to cause the suspension of 
any further payment, advance, or guarantee of funds.  Furthermore, failure to submit the 
required records upon request or to make such records available may be grounds for 
debarment action pursuant to 29 CFR 5.12. 
 

4.  Apprentices and Trainees. 
(i)  Apprentices.  Apprentices shall be permitted to work at less than the 

predetermined rate for the work they performed when they are employed pursuant to 
and individually registered in a bona fide apprenticeship program registered with the 
U.S. Department of Labor, Employment and Training Administration, Office of 
Apprenticeship, or with a State Apprenticeship Agency recognized by such Office, or if a 
person is employed in his or her first ninety (90) days of probationary employment as an 
apprentice in such an apprenticeship program, who is not individually registered in the 
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program, but who has been certified by the Office of Apprenticeship, or a State 
Apprenticeship Agency (where appropriate) to be eligible for probationary employment 
as an apprentice.  The allowable ratio of apprentices to journeymen on the job site in 
any craft classification shall not be greater than the ratio permitted to the Contractor as 
to the entire work force under the registered program.  Any worker listed on a payroll at 
an apprentice wage rate, who is not registered or otherwise employed as stated above, 
shall be paid not less than the applicable wage rate on the wage determination for the 
classification of work actually performed.  In addition, any apprentice performing work 
on the job site in excess of the ratio permitted under the registered program shall be 
paid not less than the applicable wage rate on the wage determination for the work 
actually performed.  Where the Contractor is performing construction on a project in a 
locality other than that in which its program is registered, the ratios and wage rates 
(expressed in percentages of the journeyman's hourly rate) specified in the Contractor's 
or subcontractor's registered program shall be observed.  Every apprentice must be 
paid at not less than the rate specified in the registered program for the apprentice's 
level of progress, expressed as a percentage of the journeymen hourly rate specified in 
the applicable wage determination.  Apprentices shall be paid fringe benefits in 
accordance with the provisions of the apprenticeship program.  If the apprenticeship 
program does not specify fringe benefits, apprentices must be paid the full amount of 
fringe benefits listed on the wage determination for the applicable classification.  If the 
Administrator determines that a different practice prevails for the applicable apprentice 
classification, fringes shall be paid in accordance with that determination.  In the event 
the Office of Apprenticeship, or a State Apprenticeship Agency recognized by such 
Office, withdraws approval of an apprenticeship program, the Contractor shall no longer 
be permitted to utilize apprentices at less than the applicable predetermined rate for the 
work performed until an acceptable program is approved. 

 
(ii)  Trainees.  Except as provided in 29 CFR 5.16, trainees shall not be permitted 

to work at less than the predetermined rate for the work performed unless they are 
employed pursuant to and individually registered in a program which has received prior 
approval, evidenced by formal certification by the U.S. Department of Labor, 
Employment and Training Administration.  The ratio of trainees to journeymen on the 
job site shall not be greater than permitted under the plan approved by the Employment 
and Training Administration.  Every trainee must be paid at not less than the rate 
specified in the approved program for the trainee's level of progress, expressed as a 
percentage of the journeyman's hourly rate specified in the applicable wage 
determination.  Trainees shall be paid fringe benefits in accordance with the provisions 
of the trainee program.  If the trainee program does not mention fringe benefits, trainees 
shall be paid the full amount of fringe benefits listed on the wage determination unless 
the Administrator of the Wage and Hour Division determines that there is an 
apprenticeship program associated with the corresponding journeyman wage rate on 
the wage determination which provides for less than full fringe benefits for apprentices.  
Any employee listed on the payroll at a trainee rate who is not registered and 
participating in a training plan approved by the Employment and Training Administration 
shall be paid not less than the applicable wage rate on the wage determination for the 
classification of work actually performed.  In addition, any trainee performing work on 
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the job site in excess of the ratio permitted under the registered program shall be paid 
not less than the applicable wage rate on the wage determination for the work actually 
performed.  In the event the Employment and Training Administration withdraws 
approval of a training program, the Contractor shall no longer be permitted to utilize 
trainees at less than the applicable predetermined rate for the work performed until an 
acceptable program is approved. 
 

(iii)  Equal employment opportunity.  The utilization of apprentices, trainees and 
journeymen under 29 CFR Part 5 shall be in conformity with the equal employment 
opportunity requirements of Executive Order 11246, as amended, and 29 CFR Part 30. 
 

5.  Compliance with Copeland Act Requirements.  The Contractor shall 
comply with the requirements of 29 CFR Part 3, which are incorporated by reference in 
this Contract. 
 

6.  Subcontracts.  The Contractor or subcontractor shall insert in any 
subcontracts the clauses set forth in subparagraphs 1 through 10 of this paragraph B 
and such other clauses as HUD or its designee may by appropriate instructions require, 
and a copy of the applicable prevailing wage determination, and also a clause requiring 
the subcontractors to include these clauses in any lower tier subcontracts.  The prime 
contractor shall be responsible for the compliance by any subcontractor or lower tier 
subcontractor with all Contract clauses referenced in this subparagraph. 
 

7.  Contract termination and debarment.  A breach of the Contract clauses in 
29 CFR 5.5 may be grounds for termination of the Contract, and for debarment as a 
contractor or a subcontractor as provided in 29 CFR 5.12. 
 

8.  Compliance with Davis-Bacon and Related Act Requirements.  All rulings 
and interpretations of the Davis-Bacon and Related Acts contained in 29 CFR Parts 1, 
3, and 5 are herein incorporated by reference in this Contract. 
 

9.  Disputes concerning labor standards.  Disputes arising out of the labor 
standards provisions of this Contract shall not be subject to the general disputes clause 
of this Contract.  Such disputes shall be resolved in accordance with the procedures of 
the Department of Labor set forth in 29 CFR Parts 5, 6, and 7. Disputes within the 
meaning of this clause include disputes between the Contractor (or any of its 
subcontractors) and HUD or its designee, the U.S. Department of Labor, or the 
employees or their representatives. 

 
10.  Certification of Eligibility. 
(i)  By entering into this Contract, the Contractor certifies that neither it (nor he or 

she) nor any person or firm who has an interest in the Contractor's firm is a person or 
firm ineligible to be awarded Government contracts by virtue of Section 3(a) of the 
Davis-Bacon Act (40 U.S.C. 3144(b)(2)) or 29 CFR 5.12(a)(1) or to be awarded HUD 
contracts or participate in HUD programs pursuant to 24 CFR Part 24. 

 



 

Previous editions are obsolete 
 

Supplementary Conditions to the 
Construction Contract 

HUD-92554M (6/18) 

 

8 

(ii)  No part of this Contract shall be subcontracted to any person or firm ineligible 
for award of a Government contract by virtue of Section 3(a) of the Davis-Bacon Act (40 
U.S.C. 3144(b)(2)) or 29 CFR 5.12(a)(1) or to be awarded HUD contracts or participate 
in HUD programs pursuant to 24 CFR Part 24. 

 
(iii)  The penalty for making false statements is prescribed in the U.S. Criminal 

Code, 18 U.S.C. 1001.  Additionally, U.S. Criminal Code, Section 1010, Title 18, U.S.C., 
“Federal Housing Administration transactions”, provides in part: “Whoever, for the 
purpose of . . . influencing in any way the action of such Department . . . makes, passes, 
utters or publishes any statement, knowing the same to be false . . . shall be fined under 
this title or imprisoned not more than two years, or both.” 
 

C.  Contract Work Hours and Safety Standards Act.  
 
1.  Applicability and Definitions.  This paragraph C of Article 1 is applicable 

only if a direct form of federal assistance is involved, such as Section 8, Section 
202/811 Capital Advance, grants etc., and is applicable only where the prime contract is 
in an amount greater than $100,000.  As used in this paragraph C, the terms "laborers" 
and "mechanics" include watchmen and guards. 

 
2.  Overtime requirements. No contractor or subcontractor contracting for any 

part of the Contract work that may require or involve the employment of laborers or 
mechanics shall require or permit any such laborer or mechanic in any workweek in 
which he or she is employed on such work to work in excess of forty (40) hours in such 
workweek unless such laborer or mechanic receives compensation at a rate not less 
than one and one-half times the basic rate of pay for all hours worked in excess of forty 
(40) hours in such workweek. 

 
3.  Violation; liability for unpaid wages; liquidated damages.  In the event of 

any violation of the immediately preceding subparagraph C.2, the Contractor and any 
subcontractor responsible therefore shall be liable for the unpaid wages.  In addition, 
the Contractor and subcontractor shall be liable to the United States (in the case of work 
done under contract for the District of Columbia or a territory, to such District or to such 
territory) for liquidated damages.  Such liquidated damages shall be computed with 
respect to each individual laborer or mechanic, including watchmen and guards, 
employed in violation of such subparagraph, in the sum of $10 for each calendar day on 
which such individual was required or permitted to work in excess of the standard 
workweek of forty (40) hours without payment of the overtime wages required by the 
clause set forth in such subparagraph. 
 

4.  Withholding for unpaid wages and liquidated damages.  HUD or its 
designee shall, upon its own action or upon written request of an authorized 
representative of the Department of Labor, withhold or cause to be withheld from any 
moneys payable on account of work performed by the Contractor or subcontractor 
under any such contract, or under any other Federal contract with the same prime 
contractor, or under any other Federally-assisted contract subject to the Contract Work 
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Hours and Safety Standards Act which is held by the same prime contractor such sums 
as may be determined to be necessary to satisfy any liabilities of such Contractor or 
subcontractor for unpaid wages and liquidated damages as provided in the clause set 
forth in subparagraph 3 of this paragraph C. 

 
5.  Subcontracts.  The Contractor or subcontractor shall insert in any 

subcontracts the clauses set forth in subparagraphs 1 through 5 of this paragraph C and 
also a clause requiring the subcontractors to include these clauses in any lower tier 
subcontracts.  The prime contractor shall be responsible for compliance by any 
subcontractor or lower tier subcontractor with the clauses set forth in such 
subparagraphs 1 through 5. 

 
D.  Certification. 
 
For projects with Security Instruments insured under the National Housing Act, 

as amended, that are subject to paragraph B of this Article 1, the Contractor is required 
to execute the Contractor's Prevailing Wage Certificate within HUD-92448 as a 
condition precedent to insurance by HUD of the Loan, or an advance thereof, made or 
to be made by the Lender in connection with the construction of the Project. 
 
 
 Article 2:  Equal Employment Opportunity 
 
 A.  Applicability.  This Article 2 applies to any contract for construction work, or 
modification thereof, as defined in the regulations of the Secretary of Labor at 41 CFR 
Chapter 60, which is paid for in whole or in part with funds obtained from the Federal 
Government or borrowed on the credit of the Federal Government pursuant to a grant, 
contract, loan insurance, or guarantee, or undertaken pursuant to any Federal program 
involving such grant, contract, loan, insurance, or guarantee. 
 B.  The Contractor shall not discriminate against any employee or applicant for 
employment because of race, color, religion, sex, sexual orientation, gender identity, 
disability, or national origin.  The Contractor shall take affirmative action to ensure that 
applicants are employed, and that employees are treated during employment without 
regard to their race, color, religion, sex, sexual orientation, gender identity, disability or 
national origin.  Such action shall include, but not be limited to the following: 
employment, upgrading, demotion, or transfer; recruitment or recruitment advertising; 
layoff or termination; rates of pay or other forms of compensation; and selection for 
training including apprenticeship.  The Contractor agrees to post in conspicuous places 
available to employees and applicants for employment notices to be provided setting 
forth the provisions of this nondiscrimination clause. 
 C.  The Contractor shall, in all solicitations or advertisements for employees 
placed by or on behalf of the Contractor state that all qualified applicants shall receive 
consideration for employment without regard to race, color, religion, sex, sexual 
orientation, gender identity, disability, or national origin. 
 D.  The Contractor shall send to each labor union or representative of workers 
with which it has a collective bargaining agreement or other contract or understanding a 
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notice to be provided advising the said labor union or workers representatives of the 
Contractor's commitments hereunder, and shall post copies of the notice in conspicuous 
places available to employees and applicants for employment. 
 E.  The Contractor shall comply with all provisions of Executive Order 11246 of 
September 24, 1965 and of the rules, regulations, and relevant orders of the Secretary 
of Labor. 
 F.  The Contractor shall furnish all information and reports required by Executive 
Order 11246 of September 24, 1965, and by rules, regulations, and orders of the 
Secretary of Labor, or pursuant thereto, and shall permit access to its books, records, 
and accounts by the Secretary of Labor for purposes of investigation to ascertain 
compliance with such rules, regulations, and orders. 
 G.  In the event of the Contractor's noncompliance with the nondiscrimination 
clauses of this Contract or with any of the said rules, regulations, or orders, this 
Contract may be canceled, terminated, or suspended in whole or in part and Contractor 
may be declared ineligible for further government contracts or federally assisted 
construction contracts in accordance with procedures authorized in Executive Order 
11246 of September 24, 1965, and such other sanctions may be imposed and remedies 
invoked as provided in Executive Order 11246 of September 24, 1965, or by rule, 
regulations or order of the Secretary of Labor, or as otherwise provided by law. 
 H.  The Contractor shall include the provisions of paragraphs A through H of this 
Article 2 in every subcontract or purchase order unless exempted by rules, regulations, 
or orders of the Secretary of Labor issued pursuant to Section 204 of Executive Order 
11246 of September 24, 1965, so that such provisions shall be binding upon each 
subcontractor or vendor.  The Contractor shall take such action with respect to any 
subcontract or purchase order as HUD or the Secretary of Labor may direct as a means 
of enforcing such provisions, including sanctions for noncompliance. Provided, however, 
that in the event the Contractor becomes involved in, or is threatened with, litigation with 
a subcontractor or vendor as a result of such direction by HUD or the Secretary of 
Labor, the Contractor may request the United States to enter into such litigation to 
protect the interests of the United States. 
 
 Article 3:  Equal Opportunity for Businesses and Lower Income Persons 
Located Within the Project Area 
 
 A.  This Article 3 is applicable to projects covered by Section 3, as defined in 
24 CFR Part 135. 
 B.  The work to be performed under this Contract is on a project assisted under a 
program providing Federal financial assistance from HUD and is subject to the 
requirements of Section 3 of the Housing and Urban Development Act of 1968, as 
amended, 12 U.S.C. 1701u.  Section 3 requires that to the greatest extent feasible 
opportunities for training and employment be given to low and very-low income 
residents of the unit of local government or the metropolitan area (or non-metropolitan 
county) as determined by HUD in which the Project is located and contracts for work in 
connection with the Project be awarded to business concerns which are located in, or 
owned in substantial part by persons residing in the same metropolitan area (or non-
metropolitan county) as the Project. 
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 Article 4:  Health and Safety 
 
 A.  This Article 4 is applicable only where the prime contract is in an amount 
greater than $100,000. 
 B.  No laborer or mechanic shall be required to work in surroundings or under 
working conditions which are unsanitary, hazardous, or dangerous to his or her health 
and safety as determined under construction safety and health standards promulgated 
by the Secretary of Labor by regulation. 
 C.  The Contractor shall comply with all regulations issued by the Secretary of 
Labor pursuant to 29 CFR Part 1926, and failure to comply may result in imposition of 
sanctions pursuant to the Contract Work Hours and Safety Standards Act, 40 USC 3701 
et seq. 
 D.  The Contractor shall include the provisions of this Article 4 in every 
subcontract so that such provisions shall be binding on each subcontractor.  The 
Contractor shall take such action with respect to any subcontract as HUD  
or the Secretary of Labor shall direct as a means of enforcing such provisions. 
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GENERAL PREVAILING WAGE DETERMINATION MADE BY THE DIRECTOR OF INDUSTRIAL RELATIONS
PURSUANT TO CALIFORNIA LABOR CODE PART 7, CHAPTER 1, ARTICLE 2, SECTIONS 1770, 1773 AND 1773.1

FOR COMMERCIAL BUILDING, HIGHWAY, HEAVY CONSTRUCTION AND DREDGING PROJECTS

LOCALITY: SAN DIEGO COUNTY

DETERMINATION: SDI-2019-2

___________________________________________________________________________________________________________________________________________________________________ 
                            |          |            |          |              EMPLOYER PAYMENTS            |STRAIGHT-TIME|          OVERTIME HOURLY RATE           
  CRAFT (JOURNEY LEVEL)     |   ISSUE  | EXPIRATION |   BASIC  |  HEALTH  |          | VACATION |          |         |      |TOTAL |          |          |   SUNDAY 
                            |   DATE   |    DATE    |  HOURLY  |    AND   |  PENSION |    /     | TRAINING |  OTHER  |HOURS |HOURLY|   DAILY  | SATURDAY |     AND 
                            |          |            |    RATE  |  WELFARE |          |  HOLIDAY |          |         |      | RATE |          |          |   HOLIDAY  
# BRICKLAYER:               |02/22/2019|10/31/2019**|A   38.210|     8.250|     8.230|      -   |B    0.960|    0.100|C  8.0|55.750|D   74.850|D   74.850|    93.960 
   MASON FINISHER           |02/22/2019|10/31/2019* |A   29.250|     8.250|     8.230|      -   |B    0.870|    0.100|C  8.0|46.700|D   61.330|D   61.330|    75.950 
# BRICK TENDER              |02/22/2019|10/31/2019**|    31.000|     7.320|     7.000|E    4.490|     0.570|    0.310|   8.0|50.690|F   66.190|G   66.190|    81.690 
# CARPET LAYER:             |          |            |          |          |          |          |          |         |      |      |          |          | 
   RESILIENT TILE LAYER     |02/22/2019|12/31/2019* |    31.020|     4.100|     8.720|     1.000|     0.550|    0.490|   8.0|45.880|H   61.390|I   61.390|    76.900 
   MATERIAL HANDLER - FIRST |          |            |          |          |          |          |          |         |      |      |          |          | 
   SIX MONTHS J             |02/22/2019|12/31/2019* |    12.000|      -   |      -   |     0.500|      -   |      -  |   8.0|12.500|H   18.500|I   18.500|    24.500 
   MATERIAL HANDLER - AFTER |          |            |          |          |          |          |          |         |      |      |          |          | 
   SIX MONTHS J             |02/22/2019|12/31/2019* |    12.000|     4.100|     0.150|     0.500|     0.100|      -  |   8.0|16.850|H   22.850|I   22.850|    28.850 
# DRYWALL FINISHER          |02/22/2019|03/31/2019* |&   15.000|     7.050|     3.000|     3.070|     0.670|      -  |   8.0|28.790|K   36.290|K   36.290|K   36.290 
# ELECTRICIAN:              |          |            |          |          |          |          |          |         |      |      |          |          | 
   INSIDE WIREMAN,          |          |            |          |          |          |          |          |         |      |      |          |          | 
   TECHNICIAN               |08/22/2019|05/31/2020* |    45.000|     7.160|L    6.850|      -   |     0.870|    0.240|   8.0|61.470|M   84.650|M   84.650|   107.820 
   CABLE SPLICER            |08/22/2019|05/31/2020* |    45.750|     7.160|L    6.850|      -   |     0.870|    0.240|   8.0|62.240|M   85.810|M   85.810|   109.370 
   TUNNEL WIREMAN           |08/22/2019|05/31/2020* |    50.630|     7.160|L    6.850|      -   |     0.870|    0.240|   8.0|67.270|M   93.350|M   93.350|   119.420 
   TUNNEL CABLE SPLICER     |08/22/2019|05/31/2020* |    51.380|     7.160|L    6.850|      -   |     0.870|    0.240|   8.0|68.040|M   94.500|M   94.500|   120.960 
   SOUND AND SIGNAL         |          |            |          |          |          |          |          |         |      |      |          |          | 
   TECHNICIAN               |08/22/2019|05/31/2020**|    32.950|     7.160|L    4.090|      -   |     0.780|    0.140|   8.0|46.110|H   63.080|N   63.080|    80.050 
   STREETLIGHTING, TRAFFIC  |          |            |          |          |          |          |          |         |      |      |          |          | 
   SIGNAL, UNDERGROUND      |          |            |          |          |          |          |          |         |      |      |          |          | 
   SYSTEMS JOURNEYMAN       |          |            |          |          |          |          |          |         |      |      |          |          | 
   TECHNICIAN GRADE 1 O     |02/22/2019|10/06/2019**|    32.440|     5.950|L    1.500|      -   |     0.250|    0.170|   8.0|41.280|P   57.990|P   57.990|    74.700 
   TECH GRADE 2 O           |02/22/2019|10/06/2019**|    27.050|     5.950|L    1.500|      -   |     0.250|    0.170|   8.0|35.730|P   49.660|P   49.660|    63.600 
   TECH GRADE 3 O           |02/22/2019|10/06/2019**|    24.450|     5.950|L    1.500|      -   |     0.250|    0.170|   8.0|33.050|P   45.650|P   45.650|    58.240 
   TECH GRADE 4 O           |02/22/2019|10/06/2019**|    17.650|     5.950|L     -   |      -   |     0.250|    0.170|   8.0|24.550|P   33.640|P   33.640|    42.730 
   TECH GRADE 5 O           |02/22/2019|10/06/2019**|    14.850|     5.950|L     -   |      -   |     0.250|    0.170|   8.0|21.670|P   29.310|P   29.310|    36.960 
# FIELD SURVEYOR:           |          |            |          |          |          |          |          |         |      |      |          |          | 
   CHIEF OF PARTY           |          |            |          |          |          |          |          |         |      |      |          |          | 
   (018.167-010) Q          |02/22/2019|09/30/2019* |    50.160|    11.450|    10.650|E    4.620|     1.100|    0.150|   8.0|78.130|R  103.210|R  103.210|   128.290 
   INSTRUMENTMAN            |          |            |          |          |          |          |          |         |      |      |          |          | 
   (018.167-034) Q          |02/22/2019|09/30/2019* |    47.660|    11.450|    10.650|E    4.450|     1.100|    0.150|   8.0|75.460|R   99.290|R   99.290|   123.120 
   CHAINMAN/RODMAN          |          |            |          |          |          |          |          |         |      |      |          |          | 
   (869.567-010) Q          |02/22/2019|09/30/2019* |    47.080|    11.450|    10.650|E    4.400|     1.100|    0.150|   8.0|74.830|R   98.370|R   98.370|   121.910 
# GLAZIER                   |02/22/2019|09/30/2019**|S   44.950|     6.030|    11.660|T     -   |     0.630|    0.350|U  8.0|63.620|V   86.100|V   86.100|   108.570 
# MARBLE FINISHER           |08/22/2019|05/31/2020* |W   33.430|     9.250|     3.950|      -   |     0.910|    0.370|   8.0|47.910|F   64.630|X   64.630|Y   81.340 
# PAINTER:                  |          |            |          |          |          |          |          |         |      |      |          |          | 
   PAINTER, LEAD ABATEMENT Z|08/22/2019|06/30/2020**|A   32.120|     8.900|     4.040|     2.550|     0.600|    1.010|   8.0|49.220|AA  65.280|AA  65.280|AA  65.280 
   INDUSTRIAL PAINTER Z     |08/22/2019|06/30/2020**|A   34.020|     8.900|     4.040|     2.850|     0.700|    1.010|   8.0|51.520|AA  68.530|AA  68.530|AA  68.530 
# PLASTERER                 |08/22/2019|08/04/2020**|    37.860|     9.380|     5.840|AB   5.870|     0.810|    1.040|AC 8.0|60.800|AA  79.730|AD  79.730|    98.660 
# PLASTER TENDER AE         |08/22/2019|08/04/2020**|    37.370|     7.470|     8.300|AF   5.180|     1.020|    0.960|   8.0|60.300|AG  78.990|AH  78.990|    97.670 
   PLASTER CLEAN-UP LABORER |08/22/2019|08/04/2020**|    34.820|     7.470|     8.300|AF   5.180|     1.020|    0.960|   8.0|57.750|AG  75.160|AH  75.160|    92.570 
# PLUMBER:                  |          |            |          |          |          |          |          |         |      |      |          |          | 
   PLUMBER, INDUSTRIAL AND  |          |            |          |          |          |          |          |         |      |      |          |          | 
   GENERAL PIPEFITTER       |08/22/2019|08/31/2020**|AI  51.380|     9.160|AJ  12.250|AK    -   |     2.250|AL  1.270|   8.0|76.310|AM 101.130|AM 101.130|   124.320 
   SEWER AND STORM DRAIN    |          |            |          |          |          |          |          |         |      |      |          |          | 
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   PIPELAYER                |08/22/2019|08/31/2020**|AI  38.490|     9.050|AJ   9.400|AK    -   |     1.980|AL  1.270|   8.0|60.190|    78.560|AN  78.560|    96.320 
   SEWER AND STORM DRAIN    |          |            |          |          |          |          |          |         |      |      |          |          | 
   PIPE TRADESMAN AO        |08/22/2019|08/31/2020**|AP  19.040|     8.800|     0.380|      -   |     1.110|AL  1.120|   8.0|30.450|    39.100|AN  39.100|    47.740 
   SERVICE & REPAIR         |          |            |          |          |          |          |          |         |      |      |          |          | 
   (PLUMBER/HVAC-FITTER)    |08/22/2019|08/31/2020**|AI  49.830|     9.160|AJ  11.940|AK    -   |     1.580|AL  1.270|   8.0|73.780|    97.820|AQ  97.820|AR 120.240 
   LANDSCAPE/IRRIGATION     |          |            |          |          |          |          |          |         |      |      |          |          | 
   FITTER                   |08/22/2019|08/31/2020**|W   34.400|     9.160|AJ  12.250|AK    -   |     1.640|AL  1.070|AN 8.0|58.520|    75.720|    75.720|    91.570 
   LANDSCAPE/IRRIGATION     |          |            |          |          |          |          |          |         |      |      |          |          | 
   TRADESMAN AS             |08/22/2019|08/31/2020**|W   14.940|     3.000|AJ   1.130|      -   |     0.100|AL  0.870|AN 8.0|20.040|    27.510|    27.510|    34.980 
   FIRE SPRINKLER FITTER    |          |            |          |          |          |          |          |         |      |      |          |          | 
   (PROTECTION AND CONTROL  |          |            |          |          |          |          |          |         |      |      |          |          | 
   SYSTEMS, OVERHEAD AND    |          |            |          |          |          |          |          |         |      |      |          |          | 
   UNDERGROUND)             |02/22/2019|03/31/2019* |    40.570|    10.020|AT  11.290|      -   |     0.520|    0.250|   8.0|62.650|    82.930|    82.930|   103.220 
# ROOFER                    |08/22/2019|06/30/2020**|AU  34.250|     6.920|     1.820|      -   |     0.300|    0.060|   8.0|43.350|    59.600|AV  59.600|Y   75.860 
   PITCH WORK               |08/22/2019|06/30/2020**|AU  35.750|     6.920|     1.820|      -   |     0.300|    0.060|   8.0|44.850|    61.850|AV  61.850|Y   78.860 
# SHEET METAL WORKER (HVAC) |08/22/2019|06/30/2020* |A   38.940|AW   9.810|AX  17.730|      -   |AY   0.930|AZ  0.590|AN 8.0|68.000|AM  87.470|AM  87.470|   106.940 
   SHEET METAL TECHNICIAN BA|08/22/2019|06/30/2020* |A   29.250|AW   6.700|AX   1.250|      -   |AY   0.930|AZ  0.540|AN 8.0|38.670|AM  53.290|AM  53.290|    67.920 
   UTILITY WORKER BB        |08/22/2019|06/30/2020* |    15.600|AW   6.300|BC    -   |      -   |AY   0.550|AZ  0.540|AN 8.0|22.990|AM  30.790|AM  30.790|    38.590 
# TERRAZZO FINISHER         |08/22/2018|08/31/2019* |S   31.250|     8.970|     3.790|BD    -   |     0.650|    0.260|AN 8.0|44.920|F   60.540|BE  60.540|Y   76.170 
# TERRAZZO WORKER           |08/22/2018|08/31/2019* |S   38.390|     9.250|     3.970|BD    -   |     0.960|    0.260|AN 8.0|52.830|F   72.030|BE  72.030|Y   91.220 
# TILE FINISHER             |08/22/2019|05/31/2020* |W   28.230|     9.250|     2.560|      -   |     0.840|    0.310|   8.0|41.190|F   55.310|X   55.310|Y   69.420 
# TILE LAYER                |08/22/2019|05/31/2020* |W   40.070|     9.250|     8.090|      -   |     1.020|    0.370|   8.0|58.800|F   78.830|X   78.830|Y   98.870 
___________________________________________________________________________________________________________________________________________________________________ 
                                        GENERAL PREVAILING WAGE DETERMINATION MADE BY THE DIRECTOR OF INDUSTRIAL RELATIONS 
                                  PURSUANT TO CALIFORNIA LABOR CODE PART 7, CHAPTER 1, ARTICLE 2, SECTIONS 1770, 1773 AND 1773.1 
 
 
*  EFFECTIVE UNTIL SUPERSEDED BY A NEW DETERMINATION ISSUED BY THE DIRECTOR OF INDUSTRIAL RELATIONS. CONTACT THE OFFICE OF THE DIRECTOR - RESEARCH UNIT 
   AT (415) 703-4774 FOR THE NEW RATES AFTER TEN DAYS AFTER THE EXPIRATION DATE IF NO SUBSEQUENT DETERMINATION IS ISSUED. 
 
 
** THE RATE TO BE PAID FOR WORK PERFORMED AFTER THIS DATE HAS BEEN DETERMINED.  IF WORK WILL EXTEND PAST THIS DATE, THE NEW RATE MUST BE PAID AND SHOULD 
   BE INCORPORATED IN CONTRACTS ENTERED INTO NOW.  CONTACT THE OFFICE OF THE DIRECTOR - RESEARCH UNIT FOR SPECIFIC RATES AT (415) 703-4774. 
#  INDICATES AN APPRENTICEABLE CRAFT.  THE CURRENT APPRENTICE WAGE RATES ARE AVAILABLE ON THE INTERNET @ 
   HTTP://WWW.DIR.CA.GOV/OPRL/PWAPPWAGE/PWAPPWAGESTART.ASP.  TO OBTAIN ANY APPRENTICE WAGE RATES AS OF JULY 1, 2008 AND PRIOR TO SEPTEMBER 27, 2012, 
   PLEASE CONTACT THE DIVISION OF APPRENTICESHIP STANDARDS OR REFER TO THE DIVISION OF APPRENTICESHIP STANDARDS' WEBSITE AT 
   HTTP://WWW.DIR.CA.GOV/DAS/DAS.HTML. 
&  THE BASIC HOURLY RATE AND EMPLOYER PAYMENTS ARE NOT TAKEN FROM A COLLECTIVE BARGAINING AGREEMENT FOR THIS CRAFT OR CLASSIFICATION. 
 
____________ 
A  INCLUDES AMOUNT WITHHELD FOR WORKING DUES. 
B  INCLUDES AN AMOUNT FOR INTERNATIONAL MASONRY INSTITUTE PROMOTION FUND 
C  SATURDAYS IN THE SAME WORK WEEK MAY BE WORKED AT STRAIGHT-TIME IF JOB IS SHUT DOWN DURING THE NORMAL WORKWEEK DUE TO INCLEMENT WEATHER, OR REASONS 
   BEYOND THE CONTROL OF THE EMPLOYER. 
D  RATE APPLIES TO THE FIRST 2 DAILY AND THE FIRST 8 SATURDAY OVERTIME HOURS WORKED.  ALL OTHER OVERTIME IS PAID AT THE SUNDAY RATE. 
E  INCLUDES AN AMOUNT PER HOUR WORKED FOR SUPPLEMENTAL DUES. 
F  RATE APPLIES TO FIRST TWO DAILY OVERTIME HOURS WORKED; ALL OTHER OVERTIME IS PAID AT THE HOLIDAY OVERTIME HOURLY RATE. 
G  RATE APPLES TO ALL HOURS WORKED ON SATURDAY. 
H  RATE APPLIES TO FIRST 4 DAILY OVERTIME HOURS; ALL OTHER TIME IS PAID AT THE SUNDAY AND HOLIDAY RATE. 
I  RATE APPLIES TO FIRST 8 HOURS.  DOUBLE TIME THEREAFTER. 
J  A MATERIAL HANDLER MAY BE UTILIZED IN RATIO OF ONE (1) MATERIAL HANDLER WITH ANY FIVE (5) JOURNEYMEN ON ANY GIVEN PROJECT. 
K  PURSUANT TO SECTION 1815 OF THE LABOR CODE, "WORK PERFORMED BY EMPLOYEES OF CONTRACTORS IN EXCESS OF 8 HOURS PER DAY, AND 40 HOURS DURING ANY ONE 
   WEEK, SHALL BE PERMITTED UPON PUBLIC WORK UPON COMPENSATION FOR ALL HOURS WORKED IN EXCESS OF 8 HOURS PER DAY AT NOT LESS THAN 1-1/2 TIMES THE BASIC 
   RATE OF PAY." 
L  IN ADDITION, AN AMOUNT EQUAL TO 3% OF THE BASIC HOURLY RATE IS ADDED TO THE TOTAL HOURLY RATE AND OVERTIME HOURLY RATES FOR THE NATIONAL EMPLOYEES 
   BENEFIT BOARD.  PURSUANT TO LABOR CODE SECTIONS 1773.1 AND 1773.8, THE AMOUNT PAID FOR THIS EMPLOYER PAYMENT MAY VARY RESULTING IN A LOWER TAXABLE 
   BASIC HOURLY WAGE RATE, BUT THE TOTAL HOURLY RATES FOR STRAIGHT TIME AND OVERTIME MAY NOT BE LESS THAN THE GENERAL PREVAILING RATE OF PER DIEM WAGES. 
M  RATE APPLIES TO THE FIRST 4 OVERTIME HOURS MONDAY THROUGH FRIDAY AND THE FIRST 8 HOURS WORKED ON SATURDAY. ALL OTHER TIME IS PAID AT THE SUNDAY AND 
   HOLIDAY OVERTIME RATE. 
N  APPLIES TO THE FIRST 8 HOURS; ALL OTHER TIME WILL BE PAID AT DOUBLE THE STRAIGHT-TIME RATE.  IF THE WORK WEEK IS TUESDAY THROUGH SATURDAY, THE 
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   SATURDAY FOLLOWING A RECOGNIZED HOLIDAY WHICH FALLS ON MONDAY, SHALL BE PAID AT 1 1/2 STRAIGHT-TIME HOURLY RATE. 
O  THE FIRST WORKER ON THE SITE MUST BE A JOURNEYMAN TECHNICIAN GRADE #1 OR #2 OR ANY HIGHER PAID JOURNEYMAN CLASSIFICATION, SUCH AS JOURNEYMAN INSIDE 
   WIREMAN; THEREAFTER THE CONTRACTOR MAY EMPLOY FIVE (5) JOURNEYMAN TECHNICIANS WITH  A MAXIMUM OF TWO (2) LEVEL #5 TECHNICIANS PER CREW. THESE SIX (6) 
   WORKERS SHALL CONSTITUTE A CREW ON THE JOB SITE. 
P  RATE APPLIES TO THE FIRST 4 DAILY OVERTIME HOURS AND THE FIRST 8 HOURS WORKED ON SATURDAY. ALL OTHER TIME IS PAID AT THE SUNDAY AND HOLIDAY OVERTIME 
   RATE. 
Q  DICTIONARY OF OCCUPATIONAL TITLES, FOURTH EDITION, 1977, U.S. DEPARTMENT OF LABOR. 
R  RATE APPLIES TO THE FIRST 4 DAILY OVERTIME HOURS AND THE FIRST 12 HOURS WORKED ON SATURDAY; ALL OTHER TIME IS PAID AT THE SUNDAY AND HOLIDAY OVERTIME 
   HOURLY RATE. 
S  INCLUDES AMOUNT WITHHELD FOR DUES CHECK OFF. 
T  INCLUDED IN BASIC HOURLY RATE. 
U  IN THE EVENT CONDITIONS OR CIRCUMSTANCES WHICH ARE BEYOND THE CONTROL OF THE EMPLOYER, PREVENTS EMPLOYEES FROM WORKING ON ANY ONE OF THE REGULAR 
   MONDAY THROUGH FRIDAY WORK DAYS, THEN SATURDAY MAY BE SCHEDULED AS A MAKE-UP DAY AT THE EMPLOYEE'S REGULAR STRAIGHT TIME RATE. 
V  RATE APPLIES TO THE FIRST 2 DAILY OVERTIME HOURS AND THE FIRST 8 HOURS ON SATURDAY ONLY; ALL OTHER TIME IS PAID AT THE SUNDAY AND HOLIDAY OVERTIME 
   HOURLY RATE. 
W  INCLUDES AMOUNT WITHHELD FOR ADMINISTRATIVE DUES. 
X  RATE APPLIES TO THE FIRST 8 HOURS WORKED ON A SIXTH OR SEVENTH CONSECUTIVE DAY DURING ANY ONE CALENDAR WEEK UP TO 50 HOURS IN ANY ONE CALENDAR WEEK.  
   ALL HOURS IN EXCESS OF 10 HOURS DAILY OR 50 HOURS WEEKLY ARE PAID AT THE HOLIDAY RATE.  SATURDAYS IN THE SAME WORK WEEK MAY BE WORKED AT STRAIGHT-TIME 
   IF JOB IS SHUT DOWN DURING THE NORMAL WORKWEEK DUE TO INCLEMENT WEATHER. 
Y  RATE APPLIES TO WORK ON HOLIDAYS ONLY; SUNDAYS ARE PAID AT THE SATURDAY OVERTIME HOURLY RATE. 
Z  AN ADDITIONAL $0.25 PER HOUR WILL BE ADDED TO THE BASIC HOURLY RATE WHEN PERFORMING PAPERHANGING WORK. 
AA DOUBLE TIME SHALL BE PAID FOR ALL HOURS WORKED OVER 12 HOURS IN ANY ONE DAY. 
AB INCLUDES AN AMOUNT PER HOUR WORKED OR PAID FOR DUES CHECK OFF 
AC SATURDAY IN THE SAME WORKWEEK MAY BE WORKED AT THE STRAIGHT-TIME HOURLY RATE IF IT IS NOT POSSIBLE TO COMPLETE FORTY HOURS OF WORK MONDAY THROUGH 
   FRIDAY WHEN THE JOB IS SHUT DOWN DUE TO INCLEMENT WEATHER OR SIMILAR ACT OF GOD, OR BEYOND THE CONTRACTOR'S CONTROL. 
AD RATE APPLIES TO THE FIRST 8 HOURS WORKED; ALL OTHER TIME IS PAID AT THE SUNDAY AND HOLIDAY OVERTIME HOURLY RATE. 
AE THE RATIO OF PLASTER TENDERS TO PLASTERERS SHALL BE AS FOLLOWS:  THERE SHALL BE A PLASTER TENDER ON THE JOBSITE WHENEVER THERE IS A PLASTERER 
   PERFORMING WORK ON THE JOBSITE, EXCEPT ON SMALL PATCH WORK WHERE ONLY ONE PLASTERER IS PERFORMING WORK. FOR INSIDE BROWN COATINGS THERE SHALL BE 2 
   PLASTER TENDERS FOR UP TO EVERY 3 PLASTERERS.  FOR INSIDE FINISH COATINGS THERE SHALL BE 1 PLASTER TENDER FOR UP TO EVERY 3 PLASTERERS. ON OUTSIDE 
   FINISH AND BROWN COATINGS AND FOR ALL OTHER WORK, THERE SHALL BE 1 PLASTER TENDER FOR UP TO EVERY 2 PLASTERERS. 
AF INCLUDES AN AMOUNT PER HOUR WORKED OR PAID FOR SUPPLEMENTAL DUES. 
AG ALL WORK PERFORMED AFTER TWELVE (12) HOURS IN A DAY SHALL BE PAID AT THE SUNDAY/HOLIDAY RATE. 
AH RATE APPLIES TO THE FIRST EIGHT HOURS ON SATURDAY. ALL OTHER TIME IS PAID AT THE SUNDAY AND HOLIDAY OVERTIME RATE. SATURDAY WORK MAY BE PAID AT THE 
   STRAIGHT TIME RATE IF THE JOB IS SHUT DOWN DURING THE NORMAL WORK WEEK DUE TO INCLEMENT WEATHER. 
AI INCLUDES AN AMOUNT WITHHELD FOR ADMINISTRATIVE DUES WHICH IS NOT FACTORED INTO OVERTIME AND AN AMOUNT FOR VACATION WHICH IS FACTORED AT 1.5 TIMES FOR 
   ALL OVERTIME. 
AJ INCLUDES AMOUNT FOR NATIONAL PENSION AND RETIREE'S X-MAS FUND. 
AK AMOUNT INCLUDED IN BASIC HOURLY RATE AND FACTORED AT 1.5 TIMES FOR ALL OVERTIME. 
AL INCLUDES AN AMOUNT FOR THE P.I.P.E. LABOR MANAGEMENT COOPERATION COMMITTEE AND THE CONTRACTOR EDUCATION & DEVELOPMENT FUND. 
AM RATE APPLIES TO THE FIRST 2 DAILY OVERTIME HOURS AND THE FIRST 10 HOURS ON SATURDAY; ALL OTHER TIME IS PAID AT THE SUNDAY AND HOLIDAY OVERTIME HOURLY 
   RATE. 
AN SATURDAYS IN THE SAME WORK WEEK MAY BE WORKED AT STRAIGHT-TIME IF JOB IS SHUT DOWN DURING THE NORMAL WORKWEEK DUE TO INCLEMENT WEATHER. 
AO PIPE TRADESMEN SHALL NOT BE PERMITTED ON ANY JOB WITHOUT  A JOURNEYMAN. 
AP INCLUDES AN AMOUNT WITHHELD FOR ADMINISTRATIVE DUES WHICH IS NOT FACTORED IN THE OVERTIME RATES. 
AQ SATURDAY MAY BE WORKED AT STRAIGHT-TIME RATE, PROVIDED THAT THE HOURS DO NOT EXCEED 8 HOURS PER DAY OR 40 HOURS PER WEEK. 
AR DOUBLE TIME SHALL BE PAID FOR NEW YEAR'S DAY, EASTER SUNDAY, LABOR DAY, THANKSGIVING DAY, AND CHRISTMAS. 
AS TRADESMEN SHALL ONLY BE USED IF THE FIRST WORKER ON THE JOB IS A LANDSCAPE/IRRIGATION FITTER, SECOND WORKER MUST BE A LANDSCAPE/IRRIGATION FITTER OR 
   APPRENTICE LANDSCAPE/IRRIGATION FITTER. THE 3RD AND 4TH MAY BE A TRADESMAN. THE 5TH MUST BE A LANDSCAPE/IRRIGATION FITTER AND THEREAFTER TRADESMEN 
   WILL BE REFERRED ON A 50-50 BASIS, TO JOURNEYMAN OR APPRENTICE. 
AT INCLUDES AN AMOUNT FOR SUPPLEMENTAL PENSION FUND. 
AU INCLUDES AMOUNT WITHHELD FOR WORKING ASSESSMENT. 
AV RATE APPLIES TO ALL HOURS WORKED ON SATURDAY AND SUNDAY, HOWEVER, IF THE EMPLOYEE DID NOT COMPLETE FORTY (40) HOURS MONDAY THROUGH FRIDAY UP TO EIGHT 
   (8) HOURS CAN BE WORKED AT THE STRAIGHT-TIME HOURLY RATE ON SATURDAY. 
AW INCLUDES AN AMOUNT FOR THE SHEET METAL OCCUPATIONAL HEALTH INSTITUTE TRUST. 
AX INCLUDES AMOUNT FOR 401(A) PLAN. PURSUANT TO LABOR CODE SECTIONS 1773.1 AND 1773.8, THE AMOUNT PAID FOR THIS EMPLOYER PAYMENT MAY VARY RESULTING IN A 
   LOWER TAXABLE BASIC HOURLY WAGE RATE, BUT THE TOTAL HOURLY RATES FOR STRAIGHT TIME AND OVERTIME MAY NOT BE LESS THAN THE GENERAL PREVAILING RATE OF 
   PER DIEM WAGES. 
AY INCLUDES AN AMOUNT FOR INTERNATIONAL TRAINING INSTITUTE. 
AZ INCLUDES AMOUNTS FOR NATIONAL ENERGY MANAGEMENT INSTITUTE (NEMI) FUND, SHEET METAL WORKERS' INTERNATIONAL SCHOLARSHIP FUND (SMWSF) AND INDUSTRY FUND. 
BA ONE TECHNICIAN MAY BE EMPLOYED ON EACH JOB SITE.  IN ADDITION, ONE (1) TECHNICIAN MAY BE EMPLOYED FOR EACH THREE (3) BUILDING TRADES JOURNEYMAN, OR 
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   PORTION THEREOF, EMPLOYED ON THE SITE. 
BB THE EMPLOYER MAY EMPLOY ONE UTILITY WORKER, PLUS ONE FOR EACH FIVE(5) BUILDING JOURNEYMAN OR PORTION THEREOF. 
BC PURSUANT TO LABOR CODE SECTIONS 1773.1 AND 1773.8, THE AMOUNT PAID FOR THIS EMPLOYER PAYMENT MAY VARY RESULTING IN A LOWER TAXABLE BASIC HOURLY WAGE 
   RATE, BUT THE TOTAL HOURLY RATES FOR STRAIGHT TIME AND OVERTIME MAY NOT BE LESS THAN THE GENERAL PREVAILING RATE OF PER DIEM WAGES. 
BD INCLUDED IN STRAIGHT-TIME HOURLY RATE. 
BE RATE APPLIES TO THE FIRST 8 HOURS WORKED ON A SIXTH OR SEVENTH CONSECUTIVE DAY DURING ANY ONE CALENDAR WEEK UP TO 50 HOURS IN ANY ONE CALENDAR WEEK.  
   ALL OTHER TIME IS PAID AT THE HOLIDAY RATE. 
 
RECOGNIZED HOLIDAYS: HOLIDAYS UPON WHICH THE GENERAL PREVAILING HOURLY WAGE RATE FOR HOLIDAY WORK SHALL BE PAID, SHALL BE ALL HOLIDAYS IN THE 
   COLLECTIVE BARGAINING AGREEMENT, APPLICABLE TO THE PARTICULAR CRAFT, CLASSIFICATION, OR TYPE OF WORKER EMPLOYED ON THE PROJECT, WHICH IS ON FILE WITH 
   THE DIRECTOR OF INDUSTRIAL RELATIONS.  IF THE PREVAILING RATE IS NOT BASED ON A COLLECTIVELY BARGAINED RATE, THE HOLIDAYS UPON WHICH THE PREVAILING 
   RATE SHALL BE PAID SHALL BE AS PROVIDED IN SECTION 6700 OF THE GOVERNMENT CODE.  YOU MAY OBTAIN THE HOLIDAY PROVISIONS FOR THE CURRENT DETERMINATIONS 
   ON THE INTERNET AT HTTP://WWW.DIR.CA.GOV/OPRL/DPreWageDetermination.htm.  HOLIDAY PROVISIONS FOR THE CURRENT OR SUPERSEDED DETERMINATIONS MAY BE 
   OBTAINED BY CONTACTING THE OFFICE OF THE DIRECTOR - RESEARCH UNIT AT (415) 703-4774. 
 
TRAVEL AND/OR SUBSISTENCE: IN ACCORDANCE WITH LABOR CODE SECTIONS 1773.1 AND 1773.9, CONTRACTORS SHALL MAKE TRAVEL AND/OR SUBSISTENCE PAYMENTS TO EACH 
   WORKER TO EXECUTE THE WORK.  YOU MAY OBTAIN THE TRAVEL AND/OR SUBSISTENCE PROVISIONS FOR THE CURRENT DETERMINATIONS ON THE INTERNET AT 
   HTTP://WWW.DIR.CA.GOV/OPRL/DPreWageDetermination.htm.  TRAVEL AND/OR SUBSISTENCE REQUIREMENTS FOR CURRENT OR SUPERSEDED DETERMINATIONS MAY BE OBTAINED 
   BY CONTACTING THE OFFICE OF THE DIRECTOR - RESEARCH UNIT AT (415) 703-4774. 
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